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MILK  IN  THE  APPALACHIAN;  CHATTA¬ 
NOOGA,  TENNESSEE;  KNOXVILLE,  TEN¬ 
NESSEE;  AND  OHIO  VALLEY  MARKET¬ 
ING  AREAS 

Decision  on  Proposed  Amendments  to 
Marketing  Agreements  and  to  Orders 

A  public  hearing  was  held  upon  pro¬ 
posed  amendments  to  the  marketing 
agreements  and  the  orders  regulating  the 
handling  of  milk  in  the  Appalachian; 
Chattanooga.  Tennessee;  Knoxville,  Ten¬ 
nessee:  and  Ohio  Valley  marketing  areas. 
The  hearing  was  held,  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  (7  CFR  Part  900),  at 
Knoxville.  Tennessee,  on  June  23-27  and 
July  7-10,  1975,  pursuant  to  notices 
thereof  issued  on  April  25  (40  FR  18946) 
and  May  5,  1975  (40  FR  20095), 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  the  hearing  and  the  record 
thereof,  the  Administrator  on  March  12, 
1976  (41  FR  11432)  filed  with  the  Hear¬ 
ing  Clerk.  United  States  Department  of 
Agriculture,  his  recommended  decision 
containing  notice  of  the  opportunity  to 
file  written  exceptions  thereto. 

The  material  issues,  findings  and  con¬ 
clusions,  rulings,  and  general  findings  of 
the  recommended  decision  are  hereby  ap¬ 
proved  and  adopted  and  are  set  forth  in 
full  herein,  subject  to  the  following  modi¬ 
fications  : 

1.  Under  “1.  Merger  of  orders  and  ex¬ 
pansion  of  merged  marketing  area” : 

a.  Paragraphs  6  and  8  are  revised. 

b.  A  paragraph  is  added  following 
paragraph  8. 

c.  Paragraph  39  is  revised  and  four 
paragraphs  are  added  following  para¬ 
graph  39. 

dr  Paragraph  41  is  revised  and  five 
paragraphs  are  added  following  para¬ 
graph  41. 

e.  A  paragraph  is  added  following 
paragraph  44. 

2.  Under  “2.  (a)  Milk  to  be  priced  and 
pooled”: 

a.  Under  the  subheading  “Pool  plant”, 
paragraph  10,  13,  15,  24  and  35  are  re¬ 
vised,  a  paragraph  is  added  following 
paragraph  14,  three  paragraphs  are 
added  following  paragraph  26,  and  a 
paragraph  is  added  following  paragraph 
33. 

b.  Under  the  subheading  “Producer- 
handler”.  paragraph  9  is  revised. 

c.  Under  the  subheading  “Producer 
milk”,  two  paragraphs  are  added  follow¬ 
ing  paragraph  17  and  paragraph  21  is 
revised. 

3.  Under  the  heading  “(c)  Class  I 
price”,  foui’  paragraphs  are  added  fol¬ 
lowing  paragraph  5. 

4.  Under  the  heading  “(d)  Location 
adjustments”,  eight  paragraphs  are 
added  following  paragraph  12  and  nine 
paragraphs  are  added  following  para¬ 
graph  15. 


5.  Under  the  heading  “(e)  Partial  pay¬ 
ments  to  producers”,  a  paragraph  is 
added  following  paragraph  15. 

6.  Under  the  heading  “(f)  Base-excess 
plan”,  paragraph  11  is  revised  and  four 
paragraphs  are  added  following  para¬ 
graph  11. 

7.  Under  the  heading  “(g)  Administra¬ 
tive  provisions”,  a  paragraph  is  added 
following  paragraph  2  and  a  paragraph 
is  added  following  paragraph  5. 

The  material  issues  on  the  record  re¬ 
late  to: 

1.  Merger  of  orders  and  expansion  of 
marketing  area. 

2.  Order  provisions  applicable  to: 

(a)  Milk  to  be  priced  and  pooled. 

(b)  Classification. 

(c)  Class  I  price. 

(d)  Location  adjustments. 

(e)  Partial  payments  to  producers. 

(f)  Base-excess  plan. 

(g)  Administrative  provisions. 

Findings  and  Conclusions 

The  following  findings  and  conclusions 
on  the  material  issues  are  based  on  evi¬ 
dence  presented  at  the  hearing  and  the 
record  thereof: 

1.  Merger  of  orders  and  expansion  of 
merged  marketing  area.  The  marketing 
area  of  the  proposed  order  should  include 
all  the  territory  in  the  presently  desig¬ 
nated  marketing  areas  of  the  Ap¬ 
palachian.  Chattanooga,  and  Knoxville 
orders  and  in  the  following  19  counties: 
Bell,  Breathitt,  Knott,  Knox,  Leslie, 
Letcher,  Perry,  and  Whitley  in  Kentucky; 
Carter.  Claiborne,  Hancock,  Hawkins, 
Johnson,  and  Unicoi  in  Tennessee;  and 
Buchanan.  Dickenson,  Lee,  Russell,  and 
Scott  in  Virginia. 

The  handling  of  milk  in  the  proposed 
marketing  area  is  in  the  current  of  inter¬ 
state  commerce  and  directly  burdens,  ob¬ 
structs,  and  affects  interstate  commerce 
in  milk  and  milk  products. 

The  marketing  area  specified  in  the 
proposed  order,  hereinafter  referred  to 
as  the  “Tennessee  Valley  marketing 
area”,  is  comprised  of  59  contiguous., 
counties  in  Georgia,  Kentucky,  Tennes¬ 
see,  Virginia,  and  West  Virginia. 

Most  plants  that  wrould  be  fully  reg¬ 
ulated  under  the  proposed  order  have 
Class  I  sales  in  two  or  more  of  the  states 
of  Alabama,  Georgia,  Kentucky,  North 
Carolina,  Ohio,  Tennessee,  Virginia,  and 
West  Virginia.  These  plants  receive  milk 
from  farms  located  in  Georgia,  Kentucky, 
Tennessee,  Virginia,  and  West  Virginia. 
Milk  not  needed  for  fluid  use  is  routinely 
moved  across  state  lines  to  nonpool 
manufacturing  plants. 

Marketing  conditions  in  the  market¬ 
ing  area  adopted  herein  justify  the  Issu¬ 
ance  of  a  single  order  to  regulate  the 
handling  of  milk  in  this  territory.  This 
single  order  is  the  most  appropriate 
means  of  effectuating  the  declared  policy 
of  the  Act. 

A  cooperative  representing  a  large 
majority  of  the  dairy  farmers  supplying 
milk  to  the  three  markets  proposed  a 
single  order.  It  proposed  that  the  market¬ 
ing  areas  of  the  three  orders  be  expanded 
to  include  33  additional  counties  in  four 
states.  The  33  counties  are:  Bell,  Breath¬ 


itt,  Floyd,  Johnson,  Knott,  Knox,  Leslie, 
Letcher,  Magoffin,  Martin,  McCreary, 
Perry,  Pike,  and  Whitley  in  Kentucky; 
Carter,  Claiborne,  Hancock,  Hawkins, 
Johnson,  and  Unicoi  in  Tennessee; 
Bland,  Buchanan,  Dickenson,  Lee,  Rus¬ 
sell,  Scott,  Smyth,  and  Wythe  in  Vir¬ 
ginia;  and  Logan,  Mingo,  Monroe,  Sum¬ 
mers,  and  Wyoming  in  West  Virginia. 
At  the  hearing,  proponent  asked  that 
Johnson,  Magoffin,  Martin,  and  McCreary 
counties  in  Kentucky  not  be  considered 
for  inclusion  in  the  merged  marketing 
area.  No  testimony  was  presented  and  no 
action  is  taken  with  respect  to  these 
counties.  The  cooperative  contended  that 
the  remaining  29  counties  are  an  integral 
part  of  the  sales  area  of  handlers  now 
regulated  by  the  three  orders,  and  ac¬ 
cordingly  they  should  be  included  in  the 
defined  marketing  area. 

Handlers  proposed  and  supported  a 
combination  of  the  Chattanooga  and 
Knoxville  orders.  In  support  of  their  pro¬ 
posal  the  handler  spokesmen  pointed  out 
the  interrelationship  of  distribution 
routes  of  handlers  in  these  two  markets. 
They  emphasized  that  the  largest 
handler  under  the  Chattanooga  order  i6 
also,  in  fact,  the  handler  with  the  largest 
distribution  under  the  Knoxville  order. 
In  their  view,  the  two  markets  were  in¬ 
distinguishable  as  separate  markets. 

At  the  same  time,  these  handlers  op¬ 
posed  the  inclusion  of  the  Appalachian 
order  market  or  any  presently  unreg¬ 
ulated  territory  in  the  merger.  They  con¬ 
tended  that  there  was  not  a  substantial 
interrelationship  between  the  Appala¬ 
chian  market  and  the  Knoxville  and 
Chattanooga  markets.  They  offered  no 
substantive  evidence  in  support  of  their 
position  that  regulation  should  not  be 
extended  to  include  any  presently  unreg¬ 
ulated  territory.  Notwithstanding,  their 
concern  over  the  potential  impact  of  a 
new  plant  operation  of  Flav-O-Rich,  Inc. 
(a  wholly-owned  subsidiary  of  Dairymen, 
Inc.),  at  London,  Kentucky,  which  is 
scheduled  to  be  operational  in  1976 
was  clearly  evident.  This  plant  by  loca¬ 
tion  clearly  will  be  a  competitive  factor 
not  only  in  the  area  covered  by  the  ex¬ 
isting  orders  but  also  in  parts  of  the  ad¬ 
ditional  territory  being  added  where  reg¬ 
ulated  handlers  have  substantial  busi¬ 
ness. 

In  their  exceptions  handlers  reiterated 
their  opposition  to  including  the  Appa¬ 
lachian  order  market  in  the  merger. 
They  claimed  that  the  counties  of  origin 
of  producer  milk  and  the  intermarket 
movements  of  Class  I  products  estab¬ 
lishes  a  definite  line  of  demarcation  be¬ 
tween  the  Appalachian  order  area  and 
the  Knoxville-Chattanooga  order  area. 
This  handler  claim  is  not  supported  by 
the  record  evidence  of  the  hearing. 

When  the  three  orders  were  promul¬ 
gated,  they  regulated  the  handling  of 
milk  in  areas  that  were  clearly  distin¬ 
guishable  as  separate  markets  for  par¬ 
ticular  handlers  and  producer  groups. 
Changes  in  market  structures  since  that 
time  have  caused  these  separately  iden¬ 
tified  areas  to  become  substantially  in¬ 
terrelated  in  both  the  distribution  and 
procurement  of  milk.  Moreover,  it  is 
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reasonable  to  expect  that  this  interrela¬ 
tionship  will  become  more  and  more  in¬ 
volved  in  the  period  ahead. 

From  a  distribution  standpoint,  the 
separate  marketing  area  boundaries  ini¬ 
tially  reflected  the  limits  of  competition 
among  handlers  in  the  respective  areas 
and  there  was  a  minimum  of  intermar¬ 
ket  competition.  Since  the  respective 
orders  were  promulgated,  however,  there 
has  been  extensive  consolidation  of  dis¬ 
tribution  operations.  The  number  of  reg¬ 
ulated  handlers  has  declined  signifi¬ 
cantly.  In  1956,  when  the  most  recently 
promulgated  order  (Chattanooga)  be¬ 
came  effective,  42  handlers  regulated 
under  the  three  orders  received  milk 
from  producers.1  In  May  1975,  only  13 
distributing  plants  were  fully  regulated 
under  the  three  orders. 

The  consolidation  of  distribution  fa¬ 
cilities  has  resulted  in  the  growth  of  in¬ 
termarket  distribution.  The  largest  dis¬ 
tributor  of  fluid  milk  products  in  both 
the  Knoxville  and  Chattanooga  markets 
is  regulated  under  the  Chattanooga  or¬ 
der.  Four  handlers  regulated  under  the 
Appalachian  order  have  distribution  in 
the  Knoxville  marketing  area.  One  of 
these  handlers  has  sales  in  all  three  mar¬ 
kets.  Of  the  three  handlers  regulated 
under  the  Knoxville  order,  two  have  sales 
in  the  Chattanooga  marketing  area,  one 
of  whom  also  distributes  milk  in  the 
Appalachian  marketing  area. 

Some  handlers  operate  regulated 
plants  in  more  than  one  of  the  markets. 
Pet,  Inc.,  operates  two  distributing  plants 
regulated  under  the  Appalachian  order 
and  one  under  the  Knoxville  order. 
Flav-O-Rich,  Inc.,  operates  two  distrib¬ 
uting  plants  regulated  under  the  Appa¬ 
lachian  order  and  one  each  under  the 
Knoxville  and  Chattanooga  orders. 

Flav-O-Rich,  Inc.,  is  a  wholly-owned 
subsidiary  of  the  proponent  cooperative. 
Dairymen,  Inc.  (DI) ,  a  regional  coopera¬ 
tive  whose  member  producers  supply 
more  than  85  percent  of  the  milk  pooled 
under  the  three  respective  orders.  As 
previously  indicated,  Flav-O-Rich,  Inc., 
is  in  the  process  of  constructing  a  large 
milk  bottling  plant  at  London,  Kentucky. 
It  is  likely  that  when  the  plant  becomes 
operational,  Flav-O-Rich  will  close  at 
least  two  of  its  other  distributing  plants 
in  this  area,  thereby  furthering  the  trend 
toward  plant  consolidation.  Although  no 
sales  pattern  can  now  be  established  for 
such  plant,  it  clearly  will  have  a  signifi¬ 
cant  impact  on  milk  marketing  through¬ 
out  the  general  area  now  regulated  by 
the  three  separate  orders. 

A  plant  of  the  size  projected  for  the 
London  plant  potentially  would  be  a 
serious  disruptive  factor  if  the  separate 
orders  were  retained.  The  anticipated 
plant  closings  and  consolidation  of  dis¬ 
tribution  routes  in  this  plant  could  have 
a  very  profound  impact  on  independent 
producer  returns  in  the  respective  mar¬ 
kets.  In  fact,  it  is  possible  that  because 


1  Official  notice  Is  taken  of  Federal  Milk 
Order  Market  Statistics,  1947-56,  Statistical 
Bulletin,  No.  248,  Issued  May  1959  by  tbe 
Dairy  Division,  Agricultural  Marketing  Serv¬ 
ice,  U.S.  Department  of  Agriculture,  Wash¬ 
ington,  D.C. 


of  its  anticipated  wide  area  of  distribu¬ 
tion,  the  plant  would  not  meet  the  in¬ 
area  distribution  requirement  prereq¬ 
uisite  to  pooling  under  any  of  the 
respective  orders. 

The  changing  sales  areas  of  regulated 
handlers  under  the  three  orders  are  re¬ 
flected  in  their  route  disposition  inside 
and  outside  the  marketing  areas  of  their 
respective  orders.  By  1974,  route  disposi¬ 
tion  outside  their  defined  marketing  area 
by  handlers  regulated  under  the  Appa¬ 
lachian,  Chattanooga,  and  Knoxville 
orders  were  61  percent,  32  percent,  and 
13  percent,  respectively,  of  their  total 
route  disposition. 

Although  1974  route  disposition  within 
the  Appalachian  marketing  area  was 
only  39  percent  of  the  total  route  dis¬ 
position  from  Appalachian  order  pool 
plants,  it  was  84  percent  of  the  total 
route  disposition  in  the  Appalachian 
marketing  area  by  all  plants. 

Chattanooga  order  pool  plants,  68 
percent  of  whose  1974  route  disposition 
was  in  the  Chattanooga  marketing  area, 
had  88  percent  of  the  total  route  disposi¬ 
tion  sales  in  the  Chattanooga  marketing 
area. 

In  the  Knoxville  marketing  area, 
where  Knoxville  order  pool  plants  had  87 
percent  of  their  total  1974  route  disposi¬ 
tion,  only  49  percent  of  the  total  route 
disposition  in  the  Knoxville  marketing 
area  was  from  such  plants. 

Better  highways,  improved  transpor¬ 
tation  and  refrigeration  facilities  have 
made  it  feasible  to  move  packaged  milk 
over  long  distances.  For  example,  the 
predecessor  company  of  a  handler  regu¬ 
lated  under  the  Appalachian  order  pre¬ 
viously  operated  a  number  of  smaller 
plants  at  various  locations  in  the  mar¬ 
keting  area.  To  achieve  greater  efficiency, 
the  capacity  of  those  plants  was  consoli¬ 
dated  into  a  single  large  facility  in 
Bristol,  Virginia.  Currently,  milk  proc¬ 
essed  and  bottled  in  this  plant  is  regu¬ 
larly  transported  by  truck  to  distribution 
points  as  much  as  240  miles  from  the 
plant. 

Handlers  who  would  be  regulated  by 
the  proposed  order  are  the  principal  dis¬ 
tributors  in  the  19  additional  counties 
being  added  to  the  combined  marketing 
area.  These  19  counties  are  an  integral 
part  of  the  sales  area  of  such  handlers. 

In  8  of  the  19  counties  (Leslie,  Knott, 
and  Breathitt  in  Kentucky;  Claiborne, 
Hancock,  and  Hawkins  in  Tennessee; 
and  Dickenson  and  Lee  in  Virginia)  all 
Class  I  sales  are  from  plants  that  would 
be  fully  regulated  under  the  merged 
order. 

In  6  of  the  19  counties  (Bell,  Letcher, 
Knox,  Perry,  and  Whitley  in  Kentucky; 
and  Buchanan  in  Virginia)  some  Class  I 
distribution  is  made  by  fully  regulated 
handlers  under  other  Federal  orders. 
However,  handlers  who  would  be  fully 
regulated  by  the  merged  order  have  by  a 
wide  margin  a  majority  of  the  total  Class 
I  sales  in  the  0  counties. 

In  5  of  the  19  counties  (Russell  and 
Scott  in  Virginia;  and  Johnson,  Carter, 
and  Unicoi  in  Tennessee)  some  Class  I 
sales  are  made  by  handlers  who  are  not 
fully  regulated  by  any  Federal  order. 
However,  the  limited  quantities  of  milk 


distributed  from  such  plants  in  the  5 
counties  are  insubstantial  both  as  a  per¬ 
centage  of  the  total  sales  in  the  5  coun¬ 
ties  and  in  terms  of  the  unregulated 
plants’  total  sales. 

Federally  regulated  plants  must  pay 
the  minimum  order  Class  I  price  on  all 
Class  I  sales,  both  within  and  outside  the 
defined  marketing  area.  Nonfederally 
regulated  plants  are  not  subject  to  such 
pricing  regulation.  Such  plants  can  dis¬ 
pose  of  milk  in  unregulated  areas  that 
would  otherwise  be  surplus  to  their  op¬ 
erations  and  use  the  pricing  advantage 
to  take  sales  away  from  regulated  plants. 

If  the  19  counties  were  not  included  in 
the  marketing  area,  the  federally  regu¬ 
lated  plants  that  distribute  fluid  milk 
products  in  these  counties  would  be 
vulnerable  to  sales  competition  from 
nonfederally  regulated  plants.  Including 
these  counties  in  the  marketing  area  will 
contribute  to  orderly  marketing  by  in¬ 
suring  that  any  competitive  advantage 
an  unregulated  plant  may  have  on  its 
sales  in  the  19  counties  would  be  mini¬ 
mized  by  the  terms  of  the  order  appli¬ 
cable  to  such  sales. 

When  the  individual  orders  were  pro¬ 
mulgated,  many  of  the  producers  in  the 
market  were  members  of  relatively  small 
cooperatives  that  confined  marketing 
activities  to  the  local  marketing  area. 
The  majority  of  the  producers  now  sup¬ 
plying  the  separately  regulated  areas 
are  no  longer  associated  with  local 
market  organizations.  As  previously  in¬ 
dicated,  more  than  85  percent  of  the 
producers  suplying  milk  to  the  three 
markets  are  members  of  DI. 

Within  a  single  month,  the  coopera¬ 
tive  may  move  milk  of  individual  mem¬ 
bers  as  producer  milk  to  several  plants, 
each  of  which  is  regulated  under  a  dif¬ 
ferent  order.  This  flexibility  in  directing 
its  members’  milk  enables  it  to  efficiently 
carry  out  its  varied  arrangements  for 
supplying  milk  to  handlers  and  dispos¬ 
ing  of  surplus  milk.  In  December  1974, 
for  example,  172  member  producers  of 
Tennessee  Valley  Division  of  DI  each 
delivered  milk  to  two  or  more  markets. 
These  movements  of  milk  indicate  that 
producers,  rather  than  being  associated 
with  the  three  existing  separate  markets, 
are  in  fact  associated  with  a  combined 
large  single  market. 

Returns  from  all  member  milk  sold  in 
these  markets  are  collected  by  the  co¬ 
operative  and  reblended  to  its  members. 
The  price  each  member  receives  for  his 
milk  may  or  may  not  be  related  to  the 
order  uniform  price  announced  for  the 
market  or  markets  to  which  his  milk  was 
delivered. 

Proponent  cooperative  operates  two 
plants  (other  than  the  distributing 
plants  operated  by  Flav-O-Rich,  Inc., 
referred  to  previously)  that  are  used 
either  to  supply  milk  to  pool  handlers 
or  to  assemble  milk  for  shipment  off 
the  market  when  not  needed  by  other 
pool  handlers.  The  plants,  neither  of 
which  has  manufacturing  capabilities, 
are  in  London,  Kentucky,  and  Bristol, 
Virginia,  respectively. 

Another  of  the  cooperative’s  plants. 
In  Chattanooga,  has  receiving,  cooling, 
and  storage  facilities  as  well  as  facilities 
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for  manufacturing  butter  and  powder. 
This  plant,  which  was  pooled  under  the 
Chattanooga  order  prior  to  August  1974, 
is  now  pooled  under  the  Georgia  order. 
It  continues  to  be,  however,  a  major  out¬ 
let  for  reserve  milk  supplies  associated 
with  the  Appalachian,  Knoxville,  and 
Chattanooga  markets. 

In  handling  the  reserve  supplies  of 
these  markets,  the  cooperative  may  pool 
milk  from  dairy  farmers  received  at  its 
plants  as  producer  milk  under  the  or¬ 
der  regulating  the  plant  or  as  a  diver¬ 
sion  from  an  other  order  plant.  In  the 
first  instance,  the  regular  producers  on 
the  market  that  pooled  the  reserve  milk 
are  forced  to  carry  the  burden  of  the 
lower-priced  utilization  for  another  mar¬ 
ket's  surplus  milk.  Their  uniform  price 
thus  is  lower  than  if  the  reserve  milk 
had  been  pooled  on  the  market  with 
which  it  is  regularly  associated.  Under 
these  conditions,  a  potential  exists  for 
development  of  serious  inequities  be¬ 
tween  the  cooperative’s  members  and 
other  producers. 

Prices  received  by  the  cooperative’s 
member  producers  are  not  necessarily 
affected  if  the  cooperative  reblends  its 
proceeds  from  the  different  markets. 
However,  returns  to  producers  who  are 
not  members  of  the  cooperative  can  be 
adversely  affected  by  the  cooperative’s 
method  of  pooling  the  milk  received  at 
its  plants.  Because  the  proponent  coop¬ 
erative  represents  the  preponderance  of 
producers  on  the  three  markets  here  be¬ 
ing  considered,  it  has  had  the  ability 
to  adjust  returns  to  producers  among 
these  markets  through  the  manner  in 
which  it  adjusts  its  milk  movements.  It 
is  reasonable  to  assume  that  it  has  fol¬ 
lowed  a  practice  of  adjusting  receipts 
among  the  markets  to  maximize  the  co¬ 
operative's  share  of  returns  from  Class 
I  sales.  Merger  of  the  three  orders  con¬ 
sidered  here  will  minimize  the  poten¬ 
tially  disruptive  effect  that  a  coopera¬ 
tive’s  marketing  practices  otherwise 
could  have  in  the  market. 

Of  the  40  counties  in  the  present  Ap¬ 
palachian,  Chattanooga,  and  Knoxville 
marketing  areas,  27  are  in  Tennessee, 
seven  in  Georgia,  three  in  Virginia,  two 
in  West  Virginia,  and  one  in  Kentucky. 
Total  population  of  the  three  areas  is 
1.83  million  (1970  census) .  The  59-county 
marketing  area  proposed  for  adoption 
herein  is  a  contiguous  area  with  a  total 
population  of  2.25  million.  It  comprises 
the  basic  sales  territory  within  which 
handlers  who  wrould  be  regulated  by  the 
merged  order  are  the  principal  distrib¬ 
utors  of  milk.  No  new  plants  would  be 
brought  under  regulation  through  the 
area  expansion  proposed  herein. 

Bristol  and  Norton,  Virginia,  are  geo¬ 
graphically  within  the  respective  perim¬ 
eters  of  Washington  and  Wise  coun¬ 
ties,  which  are  in  the  marketing  area. 
The  cities  are,  however,  independent 
political  units  that  are  not  a  part  of  the 
county  government.  In  view  of  their  in¬ 
dependent  status,  they  are  listed  sep¬ 
arately  in  the  attached  order  as  a  part 
of  the  marketing  area. 


The  order  should  provide  that  all  ter¬ 
ritory  within  the  boundaries  of  the  spec¬ 
ified  counties,  including  all  waterfront 
facilities  connected  therewith  and  all 
territory  occupied  by  government  (mu¬ 
nicipal,  State,  or  Federal)  reservations, 
installations,  institutions,  or  other  simi¬ 
lar  establisments,  if  any  part  thereof  is 
within  these  counties,  should  be  a  part 
of  the  Temiessee  Valley  marketing  area. 
Such  provision  will  clarify  any  questions 
that  may  arise  concerning  whether  a  par¬ 
ticular  territory  is  included  in  the  de¬ 
fined  marketing  area. 

The  West  Virginia  counties  of  Logan, 
Mingo,  Wyoming,  Monroe,  and  Sum¬ 
mers  and  the  Kentucky  counties  of  Floyd 
and  Pike  are  not  included  in  the  market¬ 
ing  area  of  the  Tennessee  Valley  order. 
Of  the  7  counties,  5  (Logan,  Mingo,  Wyo¬ 
ming,  Floyd,  and  Pike)  are  in  the  mar¬ 
keting  area  of  the  Ohio  Valley  order. 
Monroe  and  Summers  are  not  in  the 
marketing  area  of  any  Federal  order. 

Dairymen,  Inc.,  proposed  inclusion  of 
the  7  counties  in  the  merged  marketing 
area.  Adoption  of  its  proposal,  however, 
would  bring  under  regulation  of  the 
merged  order  a  plant  now  fully  regulated 
under  the  Ohio  Valley  order.  While  that 
plant  (in  Bluefield,  Virginia)  is  within 
the  present  Appalachian  marketing  area 
and  has  Class  I  distribution  in  the  Ap¬ 
palachian  marketing  area,  the  major 
part  of  its  Class  I  distribution  is  in  the 
Ohio  Valley  marketing  area.  The  addi¬ 
tion  of  the  7  counties  to  the  marketing 
area  was  requested  to  insure  that  the 
majority  of  the  Bluefield  plant’s  sales 
were  made  in  the  marketing  area  of  the 
merged  order  and  thus  that  the  plant 
would  become  a  pool  plant  under  the 
merged  order  rather  than  the  Ohio  Val¬ 
ley  order. 

Shifting  the  5  counties  from  the  Ohio 
Valley  marketing  area  was  opposed  by 
handlers  and  by  a  federation  of  coop¬ 
eratives  supplying  Ohio  Valley  handlers, 
they  claimed  that  these  counties  are  an 
integral  part  of  the  sales  area  of  Ohio 
Valley  order  handlers  and  that  no  charge 
in  marketing  conditions  had  occurred  to 
justify  adding  these  counties  to  the  pro¬ 
posed  Tennessee  Valley  marketing  area. 

Handlers  regulated  under  the  Ohio 
Valley  order  are  the  principal  distrib¬ 
utors  in  the  7  counties.  Their  distribu¬ 
tion  within  each  of  these  counties  sub¬ 
stantially  exceeds  that  of  handlers  who 
would  be  regulated  by  the  merged  order. 

DI  excepted  to  the  recommended  deci¬ 
sion’s  failure  to  include  the  Kentucky 
counties  of  Pike  and  Floyd  and  the  West 
Virginia  counties  of  Mingo  and  Wyoming 
in  the  marketing  area.  DI  claimed  that 
including  these  counties  in  the  market¬ 
ing  area  is  necessary  to  have  the  Blue¬ 
field  plant  pooled  under  the  merged  or¬ 
der  rather  than  the  Ohio  Valley  order. 
According  to  DI,  the  Bluefield  plant 
should  be  regulated  under  the  merged  or¬ 
der  because  it  receives  milk  from  the 
same  supply  area  as  plants  that  would  be 
pooled  under  the  merged  order,  is  lo¬ 
cated  in  the  marketing  area  of  the  pro¬ 
posed  order,  and  was  a  regulated  plant 
for  18  consecutive  years  under  the 


former  Bluefield  or  current  Appalachian 
order. 

As  provided  in  the  existing  orders,  and 
adopted  in  this  decision,  a  plant’s  Class  I 
distribution  in  the  marketing  area  is  a 
primary  consideration  in  determining 
whether  the  plant  will  be  pooled  under 
the  order.  The  fact  that  the  Bluefield 
plant  is  within  the  marketing  area  of  the 
merged  or<Jer  is  not,  in  this  instance, 
relevant  in  determining  its  qualification 
as  a  pool  plant  under  the  order. 

The  location  of  the  farms  from  which 
a  plant  obtains  its  supply  is  not  a  basis 
for  determining  under  which  order,  if 
any,  a  plant  will  be  regulated.  Handlers 
under  this  and  other  orders  are  free  to 
obtain  their  supplies  from  farms  where- 
ever  located.  Even  though  the  Bluefield 
plant  and  other  plants  that  will  be  reg¬ 
ulated  by  the  Tennessee  Valley  order  ob¬ 
tain  milk  from  farms  in  the  same  area, 
other  considerations  also  necessarily  en¬ 
ter  into  any  decision  as  to  where  the 
Bluefield  plant  should  be  regulated. 

When  a  plant  qualifies  for  pooling  un¬ 
der  two  orders  in  the  same  month,  the 
orders’  provisions  commonly  provide  for 
pooling  such  plant  under  the  order  reg¬ 
ulating  the  marketing  area  in  which  it 
has  the  greater  Class  I  sales.  The  fact 
that  the  Bluefield  plant  had  been  regu¬ 
lated  for  18  consecutive  years  under  the 
Bluefield  and  Appalachian  orders  cannot 
in  itself  be  a  compelling  reason  to  pre¬ 
clude  its  being  pooled  under  another 
order  in  the  marketing  area  of  which  it 
now  has  more  Class  I  sales. 

In  view  of  the  above  and  for  reasons 
previously  stated,  the  Kentucky  counties 
of  Pike  and  Floyd  and  the  West  Virginia 
counties  of  Mingo  and  Wyoming  should 
not  be  included  in  the  marketing  area 
of  the  proposed  order.  Accordingly,  the 
DI  request  for  including  these  counties 
in  the  marketing  area  is  denied. 

Adding  Monroe  and  Summers  counties 
to  the  marketing  area  would  regulate  a 
plant  at  Ronceverte,  West  Virginia, 
which  is  not  now  regulated  by  any  Fed¬ 
eral  order.  This  plant’s  Class  I  disposi¬ 
tion  is  limited  to  4  West  Virginia  coun¬ 
ties,  none  of  which  is  in  the  marketing 
area  of  a  Federal  order.  This  plant  does 
not  compete  with  regulated  handlers  for 
milk  supplies  and  it  has  negligible,  if  any, 
competition  for  sales  with  handlers  who 
would  be  regulated  by  the  merged  order. 
No  purpose  would  be  served  by  including 
Monroe  and  Summers  counties  in  the 
marketing  area. 

The  Virginia  counties  of  Bland,  Smyth, 
and  Wythe  also  should  not  be  included 
in  the  Tennessee  Valley  marketing  area. 
Less  than  half  the  Class  I  distribution 
in  these  counties  is  from  plants  that 
would  be  regulated  under  the  merged 
order.  Distribution  in  the  three  counties 
is  predominantly  from  plants  (both 
other  Federal  order  plants  and  unregu¬ 
lated  plants)  whose  principal  sales  ter¬ 
ritories  are  in  other  areas  and  not  in 
competition  with  handlers  who  would  be 
regulated  under  this  order.  Regulation 
of  these  counties  is  not  necessary  to 
maintain  orderly  marketing  conditions 
under  the  merged  order. 
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DI  excepted  to  the  recommended  de¬ 
cision’s  failure  to  Include  Bland  and 
Smyth  counties  In  the  marketing  area. 
Its  exception  cited  the  testimony  of  cer¬ 
tain  witnesses  to  refute  the  recom¬ 
mended  decision’s  finding  that  ’  Less 
than  half  the  Class  I  distribution  in 
these  counties  is  from  plants  that  would 
be  regulated  under  the  merged  order”. 
“These  counties”  refers  to  Bland,  Smyth 
and  Wythe  counties. 

The  testimony  of  different  witnesses 
regarding  the  proportion  of  each  han¬ 
dler’s  sales  in  Smyth  and  Bland  coun¬ 
ties  varied  considerably.  Although  some 
testimony  indicated  otherwise,  the  testi¬ 
mony  of  a  major  handler  under  the  or¬ 
der  showed  that  significantly  less  than 
half  the  sales  in  Bland  and  Smyth  coun¬ 
ties  were  from  Federal  order  plants. 

Of  the  eight  plants  from  which  Class 
I  sales  are  made  in  Smyth  county,  two 
are  regulated  under  the  Appalachian 
order,  two  under  the  Ohio  Valley  order, 
one  under  the  Knoxville  order  and  three 
are  unregulated.  Only  two  handlers,  an 
Appalachian  order  handler  and  an  un¬ 
regulated  handler,  have  Class  I  distribu¬ 
tion  in  sparsely  populated  (5,400  popula¬ 
tion)  Bland  county. 

The  three  unregulated  handlers  with 
distribution  in  Smyth  county  (one  of 
whom  also  has  distribution  in  Bland 
county)  are  the  same  three  handlers  who 
distribute  in  Wythe  county  (which  lies 
between  Smyth  and  Bland  counties) .  The 
principal  sales  of  these  unregulated  han¬ 
dlers  are  in  unregulated  territory  east  of 
the  marketing  area  where  these  handlers’ 
plants  are  located.  Even  though  the  Class 
I  sales  by  unregulated  handlers  in  Smyth 
and  Bland  counties  are  a  relatively  large 
proportion  of  the  total  Class  I  sales  in 
these  counties,  they  are  relatively  insig¬ 
nificant  as  a  percentage  of  these  plants’ 
total  Class  I  sales. 

It  must  be  concluded  that  the  prin¬ 
cipal  distribution  in  Smyth  and  Bland 
counties  are  from  the  plants  of  handlers 
who  would  not  be  regulated  under  the 
Tennessee  Valley  order  and  whose  Class 
I  distribution  is  predominantly  outside 
the  marketing  area.  Accordingly,  the  DI 
request  to  Include  Smyth  and  Bland 
counties  in  the  marketing  area  is  denied. 

The  Virginia  State  Milk  Commission 
opposed  the  Inclusion  of  the  five  south¬ 
western  Virginia  counties  of  Buchanan, 
Dickenson,  Lee,  Russell,  and  Scott  (here 
included  in  the  marketing  area) ,  and  of 
the  counties  of  Bland,  Smyth,  and 
Wythe,  which  are  not  here  included. 

The  Commission’s  concern  was  that  its 
regulatory  program  could  be  adversely 
affected  if  the  proposal  were  adopted. 
The  Commission  expressed  apprehension 
that  if  the  eight  counties  were  added  to 
the  Federal  order  marketing  area,  some 
plants  now  regulated  only  by  the  Com¬ 
mission  would  become  regulated  under 
the  merged  order. 

Plants  regulated  solely  by  the  Commis¬ 
sion  do  not  distribute  milk  in  the  five 
Virginia  counties  of  Buchanan,  Dicken¬ 
son,  Lee,  Russell,  or  Scott,  which  are  in¬ 
cluded  in  the  marketing  area.  Conse¬ 
quently,  this  decision  will  in  no  way  af¬ 


fect  the  Virginia  State  Milk  Commis¬ 
sion’s  regulatory  program. 

The  Virginia  Milk  Commission  excep¬ 
tion  to  the  recommended  decision  as¬ 
serted  that  inclusion  of  the  five  pre¬ 
viously  enumerated  Virginia  counties  in 
the  marketing  area  “*  *  *  is  not  in  ac¬ 
cordance  with  the  law  and  the  evidence 
in  the  case  as  summarized  in  its  Brief  of 
September  8,  1975,  filed  in  this  action 
and  f  the  Commission]  preserves  its  right 
to  object  to  the  inclusion  of  the  Virginia 
counties  within  the  defined  marketing 
area  of  this  or  any  other  Federal  order 
in  this  case  or  any  case  that  may  here¬ 
after  arise”.  Other  than  its  assertion,  the 
Commission’s  exception  contained  no 
statement  attempting  to  disestablish  the 
recommended  decision’s  justification  for 
including  the  five  counties  in  the  mar¬ 
keting  area.  Accordingly,  the  Commis¬ 
sion’s  request  not  to  include  the  five 
counties  in  the  marketing  area  is  denied 
for  reasons  previously  stated. 

Although  some  of  the  route  disposi¬ 
tion  of  regulated  handlers  extends  be¬ 
yond  the  boundaries  of  the  merged 
marketing  area,  it  is  neither  practical 
nor  reasonable  to  extend  the  regulated 
area  to  cover  all  areas  where  a  handler 
has  or  might  develop  some  route  dis¬ 
position.  Nor  is  it  necessary  to  do  so  to 
accomplish  effective  regulation  under 
the  order.  The  marketing  area  herein 
proposed  is  a  practical  one  in  that  it  en¬ 
compasses  the  great  bulk  of  the  fluid 
milk  sales  areas  of  regulated  handlers. 

The  cooperative  proposing  the  merger 
urged  that  the  merged  order  continue 
the  provisions  of  the  Chattanooga  order 
except  for  certain  modifications.  Propon¬ 
ents  of  other  proposals  expressed  the 
same  view  with  regard  to  any  order  or 
orders  issued  as  a  result  of  this  proceed¬ 
ing. 

The  provisions  of  the  Appalachian, 
Knoxville,  and  Chattanooga  orders  are 
essentially  similar  and,  in  large  part, 
identical.  Because  the  Chattanooga 
order,  as  amended  August  1,  1974,  was 
most  recently  reviewed  in  its  entirety,  its 
format  is  retained  in  the  merged  order. 

On  the  basis  of  hearing  evidence,  it  is 
concluded  that  the  order  provisions, 
which  are  substantially  identical  in  the 
three  orders  and  for  which  no  proposed 
changes  were  offered,  are  equally  suit¬ 
able  for  the  combined  order  covering  the 
merged  and  expanded  marketing  area 
They  are  adopted  for  the  identical  rea¬ 
sons  advanced  in  the  decisions  adopting 
such  provisions  in  the  respective  orders. 

The  order  adopted  herein  continues 
the  use  of  Che  part  number  for  the  pres¬ 
ent  Appalachian  order,  Part  1011.  The 
amended  Part  1011,  upon  issuance, 
would  supersede  Parts  1090  and  1101. 

Although  the  present  three  orders 
would  no  longer  exist  upon  the  effectua¬ 
tion  of  the  Tennessee  Valley  order,  this 
merger  action  is  not  Intended  to  pre¬ 
clude  the  completion  of  those  procedures 
that  would  otherwise  have  existed  under 
the  separate  orders  pertaining  to  milk 
handled  prior  to  the  effective  date  of  the 
merger.  Such  procedures,  which  would 
need  to  be  carried  out  after  the  merger 


date,  include  the  announcement  of  cer¬ 
tain  class  prices  and  butterfat  differ¬ 
entials,  submission  of  reports,  computa¬ 
tion  of  uniform  prices,  payment  of 
obligations,  and  verification  activities. 
The  provisions  -of  the  merged  order 
would  apply  only  to  that  milk  handled 
on  and  after  the  effective  date  of  the 
merger. 

2.  (a)  Milk  to  be  priced  and  pooled.  It 
is  necessary  to  designate  clearly  what 
milk  and  which  persons  would  be  subject 
to  the  merged  order.  This  is  accom¬ 
plished  by  providing  definitions  to  de¬ 
scribe  the  persons,  plants  and  milk  to 
which  the  applicable  provisions  of  the 
order  relate. 

The  following  definitions  included  in 
the  proposed  order  will  serve  to  identify 
the  specific  types  of  milk  and  milk  prod¬ 
ucts  to  be  subject  to  regulation  and  the 
persons  and  facilities  involved  with  the 
handling  of  such  milk  and  milk  products. 
Definitions  relating  to  handling  and  fa¬ 
cilities  are  “route  disposition,”  “plant,” 
“pool  plant”  and  “nonpool  plant.”  Defi¬ 
nitions  of  persons  include  “producer,” 
“handler,”  “producer-handler”  and 
“cooperative  association.”  Definitions  re¬ 
lating  to  milk  and  milk  products  include 
"producer  milk,”  “fluid  milk  product,” 
“fluid  cream  product,”  “filled  milk”  and 
“other  source  milk.”  A  number  of  these 
definitions  were  of  particular  issue  at  the 
hearing  and  are  discussed  below. 

Plant.  A  “plant”  definition  should  be 
provided  to  identify  the  type  of  milk 
handling  facilities  to  which  the  order 
provisions  would  apply.  A  plant  would  be 
the  land,  buildings,  facilities,  and  equip¬ 
ment  constituting  a  single  operating 
unit  at  which  milk  or  milk  products  are 
received,  processed  or  packaged.  Separate 
facilities  without  stationary  storage 
tanks  which  are  used  only  as  a  reload 
point  for  transferring  bulk  milk  from  one 
tank  truck  to  another  would  not  be  a 
plant.  Similarly,  separate  facilities  used 
as  Intermediary  distribution  points  in 
the  disposition  of  packaged  fluid  milk 
products  would  not  be  plants. 

A  “plant”  definition  is  contained  in 
the  present  Appalachian  order  and  was 
proposed  for  inclusion  in  the  proposed 
merged  order. 

Since  the  provisions  adopted  herein 
price  producer  milk  at  the  plant  where 
physically  received,  guidelines  must  be 
provided  for  determining  whether  cer¬ 
tain  milk  handling  facilities  should  be 
considered  a  plant.  It  is  not  intended  that 
a  facility  used  only  for  reloading  milk 
from  one  tank  truck  to  another  be  the 
pricing  point  for  milk  so  handled.  Neither 
is  it  intended  that  an  intermediate  stor¬ 
age  facility  or  a  distribution  point  uti¬ 
lized  in  the  marketing  of  packaged  fluid 
milk  products  be  considered  a  plant. 
Such  facilities  must,  of  course,  be  dis¬ 
tinguishable  from  facilities  at  which  milk 
handled  is  to  be  priced. 

It  is  not  usual  for  reload  points  to 
have  stationary  storage  tanks  for  hold¬ 
ing  milk  one  or  two  days.  Rather,  milk 
that  is  moved  by  tank  truck  from  pro¬ 
ducers’  farms  to  a  reload  point  is  trans¬ 
ferred  directly  to  large  over-the-road 
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tankers  for  movement  to  processing 
plants.  Accordingly,  the  absence  of  sta¬ 
tionary  storage  tanks  (which  are  used 
to  implement  the  movement  of  milk  to 
the  market)  is  a  reasonable  means  of 
distinguishing  a  reload  facility  from  a 
plant. 

Pool  plant.  Essential  to  the  operation 
of  a  marketwide  pool  is  the  establish¬ 
ment  of  minimum  performance  require¬ 
ments  to  distinguish  between  those 
plants  substantially  engaged  in  serving 
the  fluid  needs  of  the  regulated  market 
and  those  plants  that  do  not  serve  the 
market  in  a  way  or  to  a  degree  that  war¬ 
rants  their  sharing  (by  being  included  in 
the  pool)  in  the  Class  I  utilization  of  the 
market.  The  pooling  standards  for  dis¬ 
tributing  plants,  supply  plants,  and  co¬ 
operative  balancing  plants  that  are  con¬ 
tained  in  the  attached  order  would  carry 
out  this  concept  under  present  market¬ 
ing  conditions. 

The  “pool  plant”  definition  adopted 
herein  sets  forth  all  of  the  requirements 
that  a  plant  must  meet  in  order  to  be  de¬ 
fined  as  a  pool  plant.  Definitions  of  a 
“distributing  plant”  and  a  “supply 
plant,”  were  not  proposed  by  the  merger 
proponent  and  are  not  provided  in  the 
attached  order.  Reference  is  made  in  this 
decision  to  such  types  of  plants,  never¬ 
theless,  since  the  adopted  pooling  stand¬ 
ards  relate  to  plants  performing  dif¬ 
ferent  types  of  functions  in  the  market. 

A  requirement  common  to  all  types  of 
pool  plants  is  that  the  plants  be  ap¬ 
proved  by  a  duly  constituted  regulatory 
agency  for  the  handling  of  milk  for  fluid 
consumption.  The  term  “regulatory 
agency,”  rather  than  the  term  “health 
authority,”  which  has  been  commonly 
used  in  the  present  orders  for  some  time, 
is  a  more  appropriate  term  at  the  pres¬ 
ent  time.  The  agency  responsible  for  ap¬ 
proving  a  plant  for  the  handling  of  mUk 
for  fluid  consumption  may  not  always  be 
designated  as  a  health  authority.  In 
some  states,  for  example,  this  function 
is  the  responsibility  of  the  State  De¬ 
partment  of  Agriculture. 

To  qualify  as  a  pool  plant,  a  distrib¬ 
uting  plant  must  meet  performance 
standards  as  to  the  proportion  of  its 
total  supply  disposed  of  as  Class  I  milk, 
including  its  route  disposition  in  the 
marketing  area.  Thus,  pool  distributing 
plants  would  include  only  those  plants 
significantly  engaged  in  the  distribu¬ 
tion  of  fluid  milk  products.  The  plant’s 
total  Class  I  utilization  must  be  at  least 
50  percent  of  its  receipts  of  fluid  milk 
products  from  all  sources  that  are  ap¬ 
proved  by  a  duly  constituted  regulatory 
agency  for  fluid  consumption  and  that 
are  physically  received  at  such  plant  or 
diverted  therefrom  as  producer  milk  to 
a  nonpool  plant.  Such  plant’s  route  dis¬ 
position  in  the  marketing  area  must  be 
at  least  10  percent  of  its  receipts  of 
fluid  milk  products,  including  milk  di¬ 
verted  to  other  plants.  As  under  the 
present  orders,  Class  I  disposition  of  a 
plant  would  be  exclusive  of  any  dis¬ 
position  of  filled  milk. 

The  pooling  requirement  that  a  dis¬ 
tributing  plant’s  total  Class  I  utilization 
be  at  least  50  percent  of  its  total  receipts 


(in  addition  to  meeting  the  in-area  route 
disposition  requirement),  as  adopted  in 
this  decision,  differs  from  the  compa¬ 
rable  provision  in  the  Appalachian, 
Chattanooga,  and  Knoxville  orders. 
These  orders  specify  that  a  plant’s  total 
route  disposition  must  be  at  least  50 
percent  of  its  total  receipts. 

It  is  conceivable  that  a  high  Class  I 
utilization  plant  primarily  associated 
with  the  Tennessee  Valley  market 
might  not  qualify  as  a  pool  plant  if  it 
were  required  to  have  at  least  50  per¬ 
cent  of  its  total  receipts  as  route  dis¬ 
position.  This  would  be  true  of  a  plant 
from  which  substantial  quantities  of 
Class  I  milk,  in  addition  to  its  route  dis¬ 
position,  wrere  sold  to  other  handlers  in 
this  and  other  markets.  Unless  such  a 
plant  were  qualified  as  a  pool  plant,  the 
benefit  of  the  bulk  of  the  plant’s  Class  I 
sales  would  be  lost  to  the  pool  and  would 
be  reflected  in  reduced  returns  to  pro¬ 
ducers  sharing  in  the  proceeds  of  the 
marketwide  pool. 

As  indicated  elsewhere  in  this  deci¬ 
sion,  when  the  plant  under  construction 
at  London,  Kentucky,  becomes  opera¬ 
tional  it  will  result  in  further  plant  con¬ 
solidation  in  the  market.  It  is  not  known 
whether  this  plant,  which  is  wholly 
owned  by  Dairymen,  Inc.,  w'ill  take  over 
the  function  of  supplying  bulk  fluid  milk 
products  for  Class  I  uses  to  other  plants, 
w’hich  function  is  now  handled  by  other 
DI  plants.  If  it  does  and  Class  I  sales 
to  other  plants  are  not  counted  in  deter¬ 
mination  of  whether  the  plant  meets  re¬ 
quirements  for  pooling,  the  plant  might 
not  qualify  as  a  pool  plant.  This  would 
occur  even  though  the  plant  met  the 
pooling  requirement  with  regard  to  route 
disposition  in  the  Tennessee  Valley  mar¬ 
keting  area  and  such  route  disposition 
was  greater  than  in  the  marketing  area 
of  any  other  order  under  which  the  plant 
might  qualify  as  a  pool  plant  in  the  same 
month. 

In  conjunction  with  the  minimum  in¬ 
area  sales  requirement  herein  provided, 
the  provision  that  a  distributing  plant’s 
total  Class  I  disposition  be  at  least  50 
percent  of  its  receipts  is  an  appropriate 
factor  under  conditions  in  this  market. 
Adoption  of  this  requirement  will  not 
change  the  status  of  any  plant  presently 
doing  business  under  the  Appalachian, 
Knoxville,  or  Chattanooga  orders.  It  will, 
however,  contribute  to  future  orderly 
marketing  by  insuring  that  any  substan¬ 
tial  Class  I  operation  primarily  associ¬ 
ated  with  the  Tennessee  Valley  market 
will  be  fully  regulated  in  the  same  man¬ 
ner  as  its  principal  competitors  for  Class 
I  sales  in  the  marketing  area. 

A  total  of  13  distributing  plants  are 
now  fully  regulated  under  the  three  or¬ 
ders.  Pour  are  operated  by  the  proponent 
cooperative.  Three  proprietary  handlers, 
who  operate  five  fully  regulated  distrib¬ 
uting  plants,  proposed  that  the  in-area 
route  disposition  pooling  requirement  be 
10  percent  of  a  plant’s  total  route  dis¬ 
position.  They  claimed  that  a  15  percent 
rate  (which  was  proposed  by  the  coop¬ 
erative)  would  be  inappropriate  under 
conditions  in  the  proposed  marketing 
area,  in  which  substantial  quantities  of 
milk  are  distributed  from  partially  regu¬ 


lated  distributing  plants  with  Class  I  sales 
in  several  other  Federal  order  market¬ 
ing  areas.  Handlers  contended  that  if  ah 
in-area  roilte  disposition  requirement  of 
more  than  10  percent  was  adopted,  these 
presently  partially  regulated  distributing 
plants  could  continue  to  avoid  full  regu¬ 
lation  under-a  Federal  order  when  it  was 
competitively  advantageous  to  do  so, 
even  though  they  might  increase  their 
in-area  sales  and  had  a  substantial  part 
of  their  total  sales  in  several  Federal 
order  marketing  areas. 

At  the  hearing  and  in  its  exceptions 
the  cooperative  claimed  that  the  10 
percent  in-area  sales  requirement  now 
provided  in  the  Appalachian  order  recog¬ 
nizes  that  a  substantial  part  of  the  route 
disposition  from  Appalachian  order  pool 
distributing  plants  is  outside  the  mar¬ 
keting  area.  Since  the  marketing  area  for 
the  proposed  order  more  fully  includes 
the  sales  area  of  Appalachian  order  han¬ 
dlers,  the  cooperative  contended  that  its 
proposed  15  percent  in-area  sales  re¬ 
quirement  w'ould  equate  to  the  10  percent 
requirement  now  applicable  to  the  pres¬ 
ent  smaller  Appalachian  marketing  area. 

Operators  of  two  partially  regulated 
distributing  plants  supported  the  15  per¬ 
cent  in-area  route  disposition  require¬ 
ment  that  the  cooperative  proposed.  They 
contended  that  the  10  percent  in-area 
sales  factor  proposed  by  fully  regulated 
handlers  would  unnecessarily  limit  their 
sales  in  the  marketing  area.  In  their  view, 
the  obligation  under  the  order  applicable 
to  partially  regulated  distributing  plants 
provides  an  adequate  safeguard  against 
their  realizing  any  advantage  over  fully 
regulated  handlers.  They  argued  further 
that  the  10  percent  in-area  requirement 
would  be  inequitable  since  the  adjacent 
Georgia  order,  in  which  some  of  the  same 
unregulated  plants  have  route  disposi¬ 
tion,  had  a  15  percent  in-area  route  dis¬ 
position  requirement. 

A  requirement  that  at  least  10  percent 
of  the  route  disposition  from  a  plant  be 
in  the  marketing  area  is  now  provided  in 
the  Appalachian  order.  The  comparable 
Chattanooga  order  in-area  route  dis¬ 
position  requirement  is  15  percent.  Un¬ 
like  the  Appalachian  and  Chattanooga 
orders,  the  Knoxville  order  in-area  route 
disposition  requirement  of  15  percent  is 
based  on  a  plant’s  total  receipts  of  fluid 
milk  products  instead  of  on  total  route 
disposition. 

Some  handlers  excepted  to  computing 
a  plant’s  in-area  route  disposition  per¬ 
centage  requirement  for  pooling  on  the 
basis  of  its  total  receipts  of  fluid  milk 
products  rather  than  on  total  route  dis¬ 
position  from  the  plant.  The  requirement 
that  a  plant’s  in-area  route  disposition 
for  pooling  be  based  on  a  percentage 
of  tlie  plant’s  total  receipts,  as  pro¬ 
vided  in  the  Knoxville  order,  is  pre¬ 
dominantly  the  basis  included  as  an 
in-area  sales  pooling  standard  in  Fed¬ 
eral  orders.  It  is  a  more  meaningful  pool¬ 
ing  requirement  than  an  in-area  route 
disposition  percentage  based  on  a  plant’s 
total  route  disposition.  For  example, 
under  a  10  percent  in-area  route  disposi¬ 
tion  requirement  based  on  a  percentage 
of  a  plant’s  total  route  disposition,  a 
plant  with  a  very  high  Class  I  utilization 
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would  not  be  pooled  unless  essentially  10 
percent  of  its  total  receipts  were  disposed 
of  as  route  disposition  in  the  marketing 
area.  However,  a  plant  with  only  50  per¬ 
cent  total  route  disposition  would  qualify 
as  a  pool  plant  with  but  5  percent  of  its 
total  receipts  disposed  of  in  the  market¬ 
ing  area.  Under  such  circumstance,  a 
plant  with  a  relatively  low  in-area  route 
disposition  could  substantially  exploit 
the  pool  as  a  “pool  rider”. 

The  purpose  of  the  pooling  standard  is 
to  delineate  the  degree  of  association 
with  the  regulated  market  that  requires 
full  regulation.  Clearly,  any  plant  that 
disposes  of  at  least  50  percent  of  its  re¬ 
ceipts  as  Class  I  milk  and  10  percent  of 
such  receipts  as  route  disposition  in  the 
marketing  area  is  associated  with  the 
local  market  to  a  degree  that  requires 
full  regulation  to  implement  the  intent 
and  purpose  of  the  Act.  Relating  market¬ 
ing  area  performance  to  total  milk  re¬ 
ceipts  rather  than  total  route  sales  will 
insure  a  more  uniform  application  of 
regulation. 

DI  and  a  handler,  who  operates  a  plant 
in  northern  Georgia  that  is  fully  regu¬ 
lated  under  the  adjacent  Georgia  order 
and  a  plant  in  Gadsden,  Alabama,  that 
is  a  partially  regulated  plant  under  the 
Chattanooga  and  Georgia  orders,  ex¬ 
cepted  to  the  10-percent  in-area  route 
disposition  percentage  requirement  for 
pooling.  The  handler  reiterated  the  posi¬ 
tion  he  took  at  the  hearing  in  urging 
that  a  15  percent  in-area  route  disposi¬ 
tion  requirement  be  adopted.  Unless  this 
change  was  made,  he  stated,  his  Gadsden 
plant  would  become  a  fully  regulated 
plant  under  the  merged  order.  DI 
claimed  that  unless  a  15  percent  in-area 
route  disposition  requirement  for  pool¬ 
ing  is  adopted,  a  plant  at  Asheville, 
North  Carolina,  which  is  a  partially  regu¬ 
lated  plant  under  the  Appalachian  order, 
would  become  a  fully  regulated  plant. 
Based  on  the  record  testimony  at  the 
hearing  it  does  not  appear  that  the 
Asheville  and  Gadsden  plants,  or  any  of 
the  other  three  partially  regulated 
plants  now  operating  in  the  Tennessee 
Valley  marketing  area,  will  qualify  for 
pooling  under  the  merged  order  on  the 
basis  of  their  existing  distribution.  How¬ 
ever,  some  of  these  plants  now  have  sig¬ 
nificant  distribution  in  the  area  of  pro¬ 
posed  regulation  and  adoption  of  a  15 
percent  in-area  sales  requirement  would 
enable  the  operators  of  such  partially 
regulated  distributing  plants  to  increase 
their  Class  I  sales  in  the  marketing  area 
to  a  degree  that  would  pose  a  serious 
threat  to  continuing  market  stability. 

If  a  plant’s  route  disposition  in  the 
marketing  area  is  less  than  10  percent  of 
its  total  receipts,  the  plant  would  be  sub¬ 
ject  to  regulation  on  only  its  in-area 
sales.  In  this  latter  case,  the  pkuit,  with 
its  limited  degree  of  association  with  the 
regulated  market,  is  not^a  major  com¬ 
petitive  factor  for  fully  regulated  han¬ 
dlers  whose  sales  are  largely  or  entirely 
in  the  marketing  area. 

However,  to  minimize  any  price  advan¬ 
tage  that  the  plant  might  have  on  the 
limited  ln-area  sales,  the  order  would 
require  a  pool  payment  on  such  sales  at 


the  difference  between  the  order’s  Class 
I  price  and  uniform  price  values.  As  an 
alternative,  the  plant  could  either  (1) 
pay  its  dairy  farmers  the  classified  use 
value  for  all  receipts  or  (2)  purchase  un¬ 
der  any  Federal  order  sufficient  Class  I 
milk  to  cover  the  limited  disposition 
within  the  marketing  area.  These  pay¬ 
ment  provisions  have  been  applicable  un¬ 
der  the  marketwide  pooling  in  the  three 
existing  orders  for  many  years. 

It  is  necessary,  however,  that  a  plant, 
wherever  located,  that  disposes  of  50  per¬ 
cent  of  its  receipts  of  fluid  milk  prod¬ 
ucts  as  Class  I  and  10  percent  or  more  of 
its  receipts  of  fluid  milk  products  as  route 
disposition  in  the  marketing  area  be  sub¬ 
ject  to  full  regulation  on  all  of  its  Class 
I  disposition,  including  that  which  is 
outside  the  marketing  area.  If  only  the 
plant’s  in-area  sales  were  subject  to  or¬ 
der  pricing,  the  operator  of  the  plant 
could  assign  any  value  he  might  choose 
to  his  out-of-area  sales.  He  thereby  could 
reduce  the  average  cost  of  all  his  Class  I 
milk  below  that  of  fully  regulated  han¬ 
dlers  having  all  their  Class  I  sales  within 
the  marketing  area.  Unless  his  Class  I 
sales  both  inside  and  outside  the  market¬ 
ing  area  were  fully  regulated  under  the 
order,  the  plant  operator  in  fact  would 
not  be  subject  to  effective  price  regula¬ 
tion.  It  would  not  be  possible  in  this  cir- 
tion.  It  would  not  be  possible  in  this 
circumstance  to  enforce  uniform  class 
prices  with  respect  to  those  handlers  who 
are  in  substantial  competition  with  one 
another.  The  absence  of  effective  pricing 
would  disrupt  orderly  marketing  condi¬ 
tions  within  the  regulated  marketing 
area  and  could  lead  to  a  complete  break¬ 
down  of  the  order. 

A  plant  that  does  not  qualify  as  a  pool 
distributing  plant  should  be  a  pool  plant 
in  any  month  in  which  at  least  50  per¬ 
cent  of  its  receipts  of  milk  from  dairy 
farmers  approved  by  a  duly  constituted 
regulatory  agency  for  fluid  consumption 
and  cooperatives  acting  as  bulk  tank 
handlers  is  transferred  in  the  form  of 
fluid  milk  products  to  pool  distributing 
plants.  A  plant  thus  shipping  the  major 
portion  of  its  receipts  from  dairy  farm¬ 
ers  to  pool  distributing  plants  has  estab¬ 
lished  its  association  with  the  fluid  milk 
market  to  a  degree  which  justifies  its 
dairy  farmer  patrons  sharing  equitably 
in  the  higher  proceeds  of  the  market’s 
Class  I  sales. 

Because  plants  ~  which  might  supply 
milk  to  pool  distributing  plants  on  a 
regular  basis  may  be  manufacturing 
plants,  it  is  appropriate  that  the  per¬ 
formance  requirements  of  supply  plants 
be  related  to  receipts  of  milk  direct  from 
dairy  farms  (including  milk  received 
from  a  cooperative  association  in  its 
capacity  as  a  handler  on  bulk  tank  milk) 
only.  In  this  manner  such  a  plant  is  in  no 
way  limited  in  its  ability  to  receive  milk 
from  other  approved  plants  for  manu¬ 
facture.  This  is  appropriate  since  only 
the  milk  received  from  dairy  farms 
would  be  pooled  through  the  plant  and 
accordingly  there  is  no  possibility  that 
the  pooling  standards  would  be  per¬ 
verted. 


A  supply  plant  that  was  a  pool  plant 
in  each  of  the  immediately  preceding 
months  of  August  through  March  should 
be  a  pool  plant  for  the  months  of  April 
through  July,  irrespective  of  its  ship¬ 
ments,  unless  the  operator  of  such  a 
plant  elected  nonpool  status  for  the 
plant  or  the  milk  received  at  the  plant 
does  not  continue  to  meet  the  require¬ 
ments  of  a  duly  constituted  regulatory 
agency.  In  such  event  the  plant  appro¬ 
priately  should  reacquire  pooling  status 
only  by  meeting  the  prescribed  shipping 
requirements. 

The  automatic  pooling  in  April-July 
for  a  plant  that  qualified  for  pooling  in 
the  preceding  August-March  recognizes 
that  the  demand  for  supply  plant  milk  is 
usually  less  in  the  months  of  seasonally 
high  production  than  in  other  months. 
Requiring  no  shipments  from  those 
plants  with  an  established  association 
with  the  market  in  the  heavy  production 
months  of  April-July  will  avoid  unneces¬ 
sary,  as  well  as  uneconomical,  move¬ 
ments  of  milk  to  the  market  for  the  sole 
purpose  of  maintaining  pooling  quali¬ 
fication  for  the  plant. 

The  pooling  standards  for  supply 
plants  adopted  herein,  which  were  sup¬ 
ported  by  both  producers  and  handlers, 
are  those  now  provided  in  the  Chatta¬ 
nooga  order  (and  similar  to  those  in  the 
Appalachian  order) .  They  are  reasonable 
and  appropriate  under  current  condi¬ 
tions  in  the  proposed  marketing  area.  In 
conjunction  with  other  provisions  in  the 
merged  order,  they  will  implement  the 
pooling  of  the  milk  of  those  dairy  farm¬ 
ers  which  by  performance  demonstrated 
their  right  to  participation  in  the  dis¬ 
tribution  of  the  proceeds  of  the  Class  1 
sales  of  the  market  and  thus  vffl  pro¬ 
mote  orderly  and  stable  marketing  con¬ 
ditions.  It  is  not  necessary  nor  appro¬ 
priate  to  retain  the  slightly  different  and 
more  stringent  Knoxville  order  provi¬ 
sions. 

At  the  hearing  and  in  their  exceptions, 
handlers  proposed  restricting  the  pro¬ 
vision  whereby  automatic  pooling  is  ac¬ 
corded  in  April-July  to  a  supply  plant 
that  qualified  as  a  pool  plant  in  the  pre¬ 
ceding  August-March.  Under  this  pro¬ 
posal,  automatic  pooling  would  be 
denied  such  a  plant  in  any  month  of 
April  through  July  in  which  it  received 
the  milk  of  any  dairy  farmer  whose  en¬ 
tire  milk  production  in  the  preceding 
August-March  had  not  been  received  at 
the  same  plant.  The  stated  intent  of  the 
handler  proposal  was  to  prevent  the  load¬ 
ing  of  the  pool  with  milk  not  previously 
associated  with  the  market  and  not  rea¬ 
sonably  needed  to  supply  the  market.  No 
testimony  was  presented,  however,  to 
show  that  such  exploitation  of  the  pool 
had  been,  or  was  currently,  taking  place 
in  the  market. 

Nevertheless,  to  preserve  the  integrity 
of  regulation  the  order  should  provide 
a  safeguard  against  the  possibility  of 
such  exploitation  of  the  pool.  The  han¬ 
dler  proposal,  which  would  limit  the 
automatic  pooling  at  a  plant  in  April- 
July  to  the  milk  of  those  dairy  farmers 
whose  total  production  was  pooled  at  the 
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same  plant  In  the  preceding  August- 
March,  is  an  unusually  stringent  meas¬ 
ure  and  is  not  necessary  t«  prevent  the 
pooling  of  that  milk  without  an  estab¬ 
lished  association  with  the  market. 

Under  conditions  in  the  merged  order 
market,  it  is  appropriate  to  require  that 
milk  pooled  by  a  plant  in  the  months 
when  it  has  automatic  pool  status  be 
limited  to  receipts  from  dairy  farmers 
who  had  at  least  60  days’  production 
pooled  under  the  order  in  the  preceding 
August-March.  Receipts  at  a  supply 
plant  pooled  on  the  basis  of  its  acquired 
automatic  status,  other  than  from  pro¬ 
ducers,  would  be  other  source  milk  and 
would  not  be  pooled.  Milk  from  dairy 
farmers  not  previously  associated  with 
the  market  (who  otherwise  qualified  as 
producers  under  the  order)  would,  of 
course,  be  pooled  in  any  month  that  the 
supply  plant  met  the  shipping  require¬ 
ments  for  pool  plant  status  for  such 
month. 

DI  urged  in  its  exceptions  that  all  milk 
received  from  dairy  farmers  in  the  April- 
July  period  at  supply  plants  with  auto¬ 
matic  pooling  status  for  such  mofiths  be 
considered  as  producer  milk.  It  claimed 
that  excluding  from  the  pool  the  receipts 
at  such  plants  from  dairy  farmers  who 
had  less  than  60  days’  production  pooled 
under  the  order  in  the  preceding  August- 
March  is  discriminatory,  particularly 
since  the  same  dairy  farmer  milk  re¬ 
ceived  at  a  pool  distributing  plant  or  a 
balancing  plant  in  such  months  would 
be  pooled. 

The  comparison  made  by  the  coopera¬ 
tive  points  up  the  need  for  the  provision 
adopted  herein.  Distributing  plants  and 
balancing  plants  must  qualify  for  pooling 
on  the  basis  of  each  month’s  perform¬ 
ance.  Since  the  quantities  of  dairy 
farmer  milk  such  plants  may  receive  in 
each  month  of  April-July  without  losing 
their  pool  plant  status  is  limited,  there 
is  no  need  to  limit  their  taking  on  new' 
producers.  This  is  quite  different  from  the 
situation  of  a  supply  plant  with  auto¬ 
matic  pooling  in  April-July.  Such  a  plant 
is  pooled  in  these  flush  production 
months  solely  on  the  basis  of  its  per¬ 
formance  in  the  preceding  sesonally  low 
production  months  of  August-March. 

The  provision  for  pooling  in  April-July 
at  a  supply  plant  only  the  milk  of  dairy 
farmers  who  delivered  at  least  60  days’ 
production  to  pool  plants  in  the  preced¬ 
ing  August-March  is  predicated  on  the 
premise  that  such  dairy  farmers  have  es¬ 
tablished  their  role  as  regular  suppliers 
of  such  plant.  On  the  other  hand,  it  may 
reasonably  be  concluded  that  other  dairy 
farmers  delivering  to  such  supply  plant 
in  April-July  without  an  established  pre¬ 
vious  association  with  the  market  were 
in  fact  supplying  the  needs  of  another 
market  in  the  preceding  August-March. 
The  production  of  such  dairy  farmers  in 
April-July  can  reasonably  be  presumed 
to  be  a  part  of  the  surplus  milk  supply 
of  another  market  and  should  not  share 
in  the  Tennessee  Valley  pool  at  the  ex¬ 
pense  of  producers  regularly  supplying 
the  market. 

The  merged  order  also  should  provide 
for  pooling  any  non-distributing  plant 


located  in  the  marketing  area  and  op¬ 
erated  by  a  cooperative  as  a  balancing 
plant  for  the  regulated  market,  if  dur¬ 
ing  the  month  at  least  60  percent  of  the 
producer  milk  of  members  of  the  coop¬ 
erative  is  delivered  from  their  farms  to 
pool  distributing  plants  or  is  transferred 
to  such  plants  from  the  cooperative’s 
balancing  plant(s).  Such  pool  status 
should  be  limited  to  plants  approved  by 
a  duly  constituted  regulatory  agency  to 
handle  milk  for  fluid  consumption.  The 
plant  should  not  be  accorded  pool  bal¬ 
ancing  plant  status  if  it  meets  the  pool¬ 
ing  standards  for  a  supply  plant  under 
any  Federal  order. 

The  requirements  for  pooling  a  co¬ 
operative’s  balancing  plant  adopted 
herein  were  proposed  and  supported  by 
the  cooperative  at  the  hearing.  They  are 
now  provided  in  the  Chattanooga  order, 
except  that  the  performance  require¬ 
ment  is  50  rather  than  60  percent.  Han¬ 
dlers  opposed  a  60  percent  performance 
requirement,  urging  instead  a  70  percent 
requirement. 

To  qualify  a  balancing  plant  for  pool¬ 
ing  under  the  present  Appalachian  order 
requires  that  at  least  70  percent  of  the 
cooperative’s  metfibei's’  producer  milk  be 
utilized  in  Class  I  at  pool  distributing 
plants.  The  Knoxville  order  has  no  pro¬ 
visions  for  pooling  a  balancing  plant. 

Two  plants  operated  by  the  proponent 
cooperative  have  been  qualifying  as  bal¬ 
ancing  plants  under  the  Appalachian 
order.  These  plants,  at  London,  Ken¬ 
tucky,  and  Bristol,  Virginia,  supply  pool 
distributing  plants  to  the  extent  of  their 
requirements  and  nonpool  plants  when 
milk  delivered  to  the  balancing  plants  by 
the  cooperative's  producer  members  is 
not  needed  by  pool  handlers. 

The  cooperative  also  has  a  plant  lo¬ 
cated  in  the  Chattanooga  marketing 
area,  which  qualified  for  pooling  as  a 
balancing  plant  under  the  Chattanooga 
order  prior  to  August  1974.  Subsequently 
it  has  been  a  pool  plant  under  the  Geor¬ 
gia  order  and  it  is  likely  that  it  will  con¬ 
tinue  to  be  pooled  under  that  order. 

The  operation  of  balancing  plants  in 
the  Appalachian  and  Chattanooga  mar¬ 
kets  has  provided  an  efficient  means 
whereby  the  cooperative  assembled  milk 
not  needed  at  pool  distributing  plants 
for  storage  and  subsequent  transfer  to 
pool  plants  as  needed  and  to  outside  out¬ 
lets  or  in  some  cases  for  disposition  in 
manufactured  products  on  the  premises. 
This  method  of  operation  provides  an 
efficient  means  whereby  handlers  buy¬ 
ing  milk  from  the  cooperative  may  ad¬ 
just  their  receipts  from  day  to  day  to  fit 
their  bottling  needs  and  at  the  same  time 
have  assurance  through  arrangements 
with  the  cooperative  that  milk  will  al¬ 
ways  be  available  for  fluid  use  as  needed. 

Only  a  cooperative  plant  located  in  the 
combined  and  expanded  marketing  area 
should  be  eligible  for  pooling  as  a  co¬ 
operative  balancing  plant.  The  dairy 
farms  supplying  the  market  are  located 
within  or  close  to  the  marketing  area 
adopted  herein.  In  this  situation,  it  is 
only  those  cooperative  plants  located  in 
the  marketing  area  that  can  be  expected 
to  serve  the  market  in  a  way  and  to  a 


degree  which  would  justify  pooling  other 
than  on  the  basis  of  performance  as  a 
supply  plant  per  se. 

DI  excepted  to  the  requirement  that  a 
balancing  plant  be  located  in  the  mar¬ 
keting  area.  It  noted  that  the  plant  it 
currently  operates  in  London,  Kentucky,  ' 
is  pooled  as  a  balancing  plant  under  the 
Appalachian  order;  and  since  London  is 
outside  the  marketing  area,  that  plant 
would  not  qualify  as  a  pool  plant  under 
thfi  merged  order.  As  stated  elsewhere  in 
this  decision,  it  is  expected  that  the  DI 
plant  under  construction  at  London  will 
take  the  place  of  the  present  plant,  will 
operate  as  a  distributing  plant,  and  qual¬ 
ify  as  a  pool  plant  on  that  basis.  It  is 
contemplated  that  the  new  plant  will  be 
in  operation  when  the  order  resulting 
from  this  decision  becomes  effective. 
Since  the  new  plant  will  replace  the  pres¬ 
ent  London  plant  and  will  not  be  oper¬ 
ated  as  a  balancing  plant,  no  purpose 
would  be  served  by  revising  the  require¬ 
ments  for  pooling  that  plant  to  facilitate 
its  being  pooled  as  a  balancing  plant. 

Without  the  appropriate  in-area  re¬ 
quirement  for  a  cooperative  balancing 
plant,  there  would  always  exist  the  con¬ 
tinuing  threat  that  a  multi-market  co¬ 
operative  could  use  the  balancing  plant 
provisions  as  a  mechanism  for  pool  load¬ 
ing  to  the  detriment  of  nonmember  pro¬ 
ducers  associated  with  the  market.  Ex¬ 
perience  in  other  markets  has  clearly 
demonstrated  that  in  the  absence  of  ap¬ 
propriate  restrictions  with  respect  to  the 
location  of  cooperative  plants  which  may 
be  pooled,  cooperatives  have  been  suc¬ 
cessful  in  acquiring  pooling  status  for 
certain  plants  which  have  had  little  or 
no  association  with  the  market  where 
pooled.  To  maintain  the  integrity  of 
regulation,  it  is  necessary  to  insure  that 
only  milk  which  by  location  or  per¬ 
formance  is  reasonably  a  part  of  the 
market’s  milk  supply  is  pooled.  The  pro¬ 
visions  as  here  adopted  implement  this 
end. 

In  their  exceptions  handlers  again 
urged  that  at  least  70  percent  of  the 
cooperatives  members’  producer  milk  be 
used  in  Class  I  at  distributing 
plants  to  qualify  a  balancing  plant 
of  tire  cooperative  for  pooling.  Under 
present  marketing  conditions,  the  Class 
I  utilization  precentage  of  producer 
milk  in  the  market  has  been  high. 

It  is  likely  that  the  cooperatives  reason¬ 
ably  could  meet  an  overall  performance 
standard  of  70  percent  as  urged  by  han¬ 
dlers.  However,  market  conditions 
change  and  there  still  exist  in  the  general 
production  area  considerable  volumes  of 
milk  which  have  not  converted  to  Grade 
A.  As  such  milk  is  converted  it  reason¬ 
ably  can  be  expected  to  seek  a  share  in 
the  Class  I  proceeds  of  the  market.  Since 
such  milk  will  be  of  the  same  quality  as 
that  milk  now  on  the  market,  it  must 
have  opportunity  to  share  equitably.  To 
this  end,  a  60  percent  performance  re¬ 
quirement  is  appropriate.  This  is  a  more 
stringent  requirement  than  the  overall 
performance  standards  adopted  for  pool 
distributing  and  supply  plants.  Hence, 
there  is  no  basis  for  concern  that  the 
cooperatives  could  use  the  balancing 
plant  pooling  requirements  to  pervert 
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the  intent  of  the  pooling  standards. 
Since  the  pooling  standards  for  the  bal¬ 
ancing  plant  would  not  be  based  upon 
.  minimum  qualifying  shipments  from  the 
plant  to  distributing  plants,  there  is  al¬ 
ways  the  potential  that  such  a  plant 
could  meet  the  shipping  requirements 
for  pooling  either  in  this  or  another  Fed¬ 
eral  order  market.  In  such  event,  it  is 
intended  that  the  plant  will  be  qualified 
as  a  pool  supply  plant  under  the  appro¬ 
priate  order  rather  than  as  a  pool  bal¬ 
ancing  plant  under  this  order. 

As  a  further  condition  for  pooling 
status,  a  cooperative  balancing  plant 
must  be  approved  by  a  duly  constituted 
regulatory  agency  to  handle  milk  for 
fluid  consumption.  Such  a  provision  is 
necessary  to  assure  that  the  plant  can  be 
depended  upon  for  supplemental  milk 
supplies  when  needed  by  distributors. 
Since  the  merged  order  would  not  re¬ 
quire  a  minimum  shipment  to  the  mar¬ 
ket  from  a  cooperative  balancing  plant, 
it  is  conceivable  that  the  plant  could 
neglect  to  maintain  its  health  approval 
in  which  case  it  would  be  inappropriate 
to  pool  the  milk  supply  since  it  could  not 
be  made  available  to  distributing  plants 
for  Class  I  use.  Under  such  circumstance, 
there  would  be  no  justification  for  such 
milk  sharing  in  the  pool  proceeds. 

As  a  further  requirement  for  pooling 
a  cooperative  balancing  plant,  the  co¬ 
operative  must  make  a  request  of  the 
market  administrator  for  pooling  status. 
Only  by  this  means  can  the  cooperative’s 
intention  be  known  to  market  adminis¬ 
trator.  Under  certain  circumstances,  a 
cooperative  might  find  it  feasible  not  to 
pool  a  plant  in  this  market,  notwith¬ 
standing  the  fact  that  the  plant  was 
eligible  for  pooling.  As  long  as  such  plant 
does  not  meet  the  prescribed  shipping 
requirements  there  is  no  necessity  that 
it  be  pooled  against  the  cooperative’s 
wishes. 

Nonpool  plant.  Except  to  provide  that 
a  plant  operated  by  a  governmental 
agency  be  designated  a  nonpool  plant, 
the  “nonpool  plant’’  definition  adopted 
in  this  decision  is  essentially  that  now 
contained  in  the  Appalachian,  Knoxville, 
and  Chattanooga  orders.  A  governmen¬ 
tal  agency  plant  should  be  defined  as  a 
plant  operated  by  a  governmental  agency 
from  which  fluid  milk  products  are  dis¬ 
tributed  in  the  marketing  area.  Provision 
is  not  now  made  specifically  in  any  of  the 
three  orders  regarding  their  application 
to  a  plant  operated  by  a  governmental 
agency. 

The  University  of  Tennessee  maintains 
a  dairy  herd  and  processing  plant  in 
Knoxville.  The  operator  has  been  ex¬ 
empted  from  pooling  under  the  present 
order  provisions  by  virtue  of  producer- 
handler  status.  Because  of  the  limita¬ 
tions  being  placed  on  a  producer-handler 
with  respect  to  the  amount  of  priced 
milk  (either  pool  or  other  order  milk) 
which  may  be  acquired,  it  is  possible  that 
the  University  plant  may  no  longer  be 
able  to  maintain  producer-handler 
status.  For  this  reason,  this  operation 
and  all  similar  operations  operated  by 
governmental  agencies  should  be  exempt 
from  the  provisions  of  the  order. 


The  operations  of  the  University  farm 
and  the  plant  operated  in  conjunction 
therewith  are  for  the  purpose  of 
carrying  out  in  the  public  interest  a  rec¬ 
ognized  function  of  the  State.  These 
operations  are  not  in  the  nature  of  the 
operations  of  proprietary  handlers 
whose  regulation  is  necessary  to  effectu¬ 
ate  the  intent  of  the  Act. 

The  milk  production  and  processing 
carried  on  at  Knoxville  are  maintained 
in  connection  with  the  research  and  edu¬ 
cation  functions  of  the  University  of 
Tennessee.  They  are  used  and  deemed 
necessary  in  connection  with  the  various 
courses  given  and  research  done  under 
the  auspices  of  the  University. 

Information  concerning  the  extent  to 
which  other  State  educational  institu¬ 
tions  and  mental  and  penal  establish¬ 
ments  within  the  proposed  marketing 
area  maintain  herds  and  processing 
facilities  to  furnish  milk  to  their  resi¬ 
dents  was  not  presented  on  the  record. 
However,  it  is  not  the  normal-practice  of 
such  institutions  to  sell  milk  extensively 
in  commercial  channels  in  competition 
with  proprietary  handlers  and  producers. 
In  any  event,  they  operate  within  their 
statutory  authority  and  if  indeed  they 
should  at  any  time  become  a  competitive 
problem,  the  appropriate  remedial  action 
should  be  through  the  State  Legislature 
rather  than  to  require  full  regulation 
under  the  order. 

It  is  likely  that  the  University  of 
Tennessee  plant  (or  plants  of  govern¬ 
mental  agencies  similarly  situated)  will 
at  times  have  production  from  its 
farm(s)  in  excess  of  its  usual  require¬ 
ments.  In  light  of  the  exempt  status  here 
provided,  whereby  producers  generally 
do  not  share  in  the  Class  I  utilization  of 
such  operations,  it  would  be  inappropri¬ 
ate  to  permit  such  institutions  to  share 
in  the  proceeds  from  the  sales  of  pool 
milk.  Accordingly,  the  order  should  pro¬ 
vide  that  milk  received  at  pool  plants 
from  such  operations  be  allocated  to 
Class  III.  Any  such  milk  allocated  to 
Class  I  at  a  pool  plant  would  be  subject 
to  a  compensatory  payment  at  the  dif¬ 
ference  between  the  Class  I  and  Class  HI 
prices.  This  is  identical  to  the  treatment 
accorded  producer-handlers  with  respect 
to  any  sale  of  milk  to  pool  plants. 

The  University  of  Tennessee's  milk 
plant  (and  plants  of  similar  institutions) 
may  at  times  find  it  necessary  to  pur¬ 
chase  supplemental  supplies  from  regu¬ 
lated  handlers  under  the  merged  order. 
It  may  reasonably  be  expected  that  pur¬ 
chases  in  the  form  of  fluid  milk  products 
would  be  made  and  used  for  Class  I  pur¬ 
poses.  The  order  should  provide,  there¬ 
fore,  that  fluid  milk  products  transferred 
or  diverted  from  pool  plants  to  govern¬ 
mental  agency  plants  be  classified  as 
Class  I. 

To  qualify  for  pooling  under  the 
merged  ord_r,  milk  must  be  received 
either  at  a  pool  plant  or  by  a  cooperative 
bulk  tank  handler  or  diverted  under 
specified  conditions  from  a  pool  plant  to 
a  nonpool  plant.  Because  a  governmental 
agency  plant  would  be  a  nonpool  plant, 
milk  received  at  such  plant  from  sources 
other  than  regulated  plants  and  pro¬ 


ducers  under  the  merged  order  would  not 
be  subject  to  the  provisions  of  the  order. 
Therefore,  milk  from  producers’  farms 
received  at  a  governmental  agency  plant 
could  qualify  as  producer  milk  under  the 
order  only  on  the  basis  of  its  having  been 
diver texl_  from  a  P°°i  plant.  Otherwise, 
such  milk  would  lose  its  producer  milk 
status  and  would  not  be  pooled  or  priced 
under  the  merged  order. 

Handler.  The  impact  of  regulation 
under  an  order  is  primarily  on  handlers. 
The  handler  definition  identifies  persons 
who  will  have  responsiblity  for  filing  re¬ 
ports  and  making  payments  for  milk 
under  the  merged  order. 

Accordingly,  the  order  should  desig¬ 
nate  handler  status  for  the  following  per¬ 
sons: 

(1)  The  operator  of  a  pool  plant; 

(2)  A  cooperative  with  respect  to  milk 
that  is  diverted  for  its  account; 

(3)  A  cooperative  with  respect  to  bulk 
tank  milk  picked  up  at  the  farm  for  de¬ 
livery  to  a  pool  plant  of  another  handler; 

(4)  The  operator  of  a  partially  regu¬ 
lated  distributing  plant; 

(5)  A  producer- handler;  and 

(6)  The  operator  of  an  other  order 
plant  from  which  milk  is  disposed  of  in 
the  marketing  area. 

Except  for  a  cooperative  as  a  bulk  tank 
handler  (which  is  provided  for  in  the 
Appalachian  order  but  not  in  the  Knox¬ 
ville  and  Chattanooga  orders) ,  all  of  the 
above  are  now  defined  as  handlers  under 
the  three  orders. 

A  cooperative  should  be  a  handler  with 
respect  to  the  milk  it  receives  for  its  ac¬ 
count  from  the  farm  of  a  producer  for 
delivery  to  a  pool  plant  of  another  han¬ 
dler  in  a  tank  truck  owned  and  operated 
by,  or  under  the  control  of,  the  coopera¬ 
tive.  However,  should  there  be  a  mutual 
arrangement  between  the  cooperative 
and  the  plant  operator  whereby  the  latter 
will  be  the  handler  for  such  milk  and 
will  purchase  it  on  the  basis  of  weights 
determined  from  its  measurement  at  the 
farm  and  butterfat  tests  determined  from 
farm  bulk  tank  samples,  the  cooperative 
need  not  act  in  a  handler  capacity  with 
respect  to  such  milk. 

When  the  milk  of  any  producer  is  com¬ 
mingled  in  a  tank  truck  with  that  of 
other  producers,  the  identity  of  the  in¬ 
dividual  producer’s  milk  is  lost.  The 
amount  of  the  producer’s  milk  in  the 
truck  and  the  butterfat  content  thereof 
can  be  determined  only  from  measure¬ 
ment  of  the  milk  at  the  farm  and  from 
milk  samples  taken  from  the  farm  tank. 
After  the  milk  has  been  pumped  from 
the  individual  producer’s  farm  tank  into 
the  tank  truck  of  the  hauler  and  com¬ 
mingled  with  the  milk  of  other  producers, 
there  is  no  opportunity  to  measure,  sam¬ 
ple,  or  reject  the  milk  of  an  individual 
producer. 

Much  of  the  milk  received  at  plants 
that  would  be  pooled  under  the  merged 
order  is  picked  up  at  the  farm  in  trucks 
owned  or  operated  by,  or  under  the  con¬ 
trol  of,  a  cooperative.  In  such  instances 
only  the  cooperative  has  the  opportunity 
to  measure  and  sample  the  milk  of  in¬ 
dividual  producers  that  is  received  at  the 
pool  plant.  In  the  absence  of  any  agree- 
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ment  by  the  plant  operator  to  be  the 
handler  for  the  milk,  the  cooperative 
necessarily  must  be  the  responsible  han¬ 
dler  for  the  milk  as  it  leaves  the  farm. 

When  a  cooperative  is  the  handler  for 
farm  bulk  tank  milk,  certain  accounting 
and  payment  procedures  should  apply 
under  the  merged  order  to  such  milk. 
As  provided  in  the  attached  order,  the 
milk  will  be  considered  a  receipt  of  pro¬ 
ducer  milk  by  the  cooperative  at  the  lo¬ 
cation  of  the  pool  plant  to  which  the 
milk  is  delivered.  The  purchase  of  such 
milk  by  the  pool  plant  operator  would  be 
treated  as  an  interhandler  transfer,  but 
would  be  classified  pro  rata  with  any 
producer  milk  that  the  plant  operator 
may  receive.  The  pool  plant  operator 
would  be  required  to  settle  with  the 
cooperative  and  the  producer-settle¬ 
ment  fund  for  the  milk  received  from  a 
bulk  tank  cooperative  handler  in  the 
same  way  that  he  makes  payment  for 
milk  received  directly  from  producers.  He 
would  settle  with  the  producer-settle¬ 
ment  fund  for  any  difference  between  the 
uniform  price  value  and  the  classified 
price  value  for  such  milk  and  pay  the 
cooperative  the  uniform  price  value  for 
the  milk. 

The  adopted  accounting  and  payment 
procedure  will  facilitate  administration 
of  the  order  with  respect  to  matters  of 
financial  responsibility  and  audit  adjust¬ 
ments.  The  pool  plant  operator  processes 
the  milk  and  distributes  it  to  consumers. 
It  is  reasonable,  then,  that  the  responsi¬ 
bility  for  accounting  for  the  utilization  of 
such  milk  and  for  its  payment  be  placed 
directly  on  the  plant  operator.  Were 
settlement  with  the  pool  to  be  made  by 
the  cooperative,  i.e.,  should  the  plant 
operator  settle  writh  the  cooperative  at 
class  prices  and  the  cooperative  settle 
With  the  producer-settlement  fund,  an 
unnecessary  third  party  is  involved  in 
the  transaction.  Also,  the  adopted  pro¬ 
cedure  wrill  facilitate  the  handling  of 
audit  adjustments  that  might  result  from 
the  verification  of  a  plant’s  utilization  of 
milk.  An  error  in  the  reported  classifi¬ 
cation  of  milk  at  the  pool  plant,  for 
example,  would  not  require  a  related  ad¬ 
justment  in  the  cooperative's  classifica¬ 
tion  of  milk  and  thus  its  obligation  to  the 
pool  for  such  milk. 

A  pool  plant  operator  receiving  farm 
bulk  tank  milk  from  a  cooperative  also 
should  be  responsible  for  paying  to  the 
market  administrator  the  administra¬ 
tive  assessment  on  such  milk.  The  audit 
and  verification  activities  of  the  mar¬ 
ket  administrator  relate  essentially  to 
the  operations  of  the  pool  plant  where 
the  milk  is  processed.  As  in  the  case  of 
producer  milk  which  he  receives  from 
the  farm,  the  plant  operator  thus  should 
pay  his  pro  rata  share  of  the  adminis¬ 
trative  costs  on  milk  received  from  the 
cooperative  in  its  capacity  as  a  bulk  tank 
handler. 

When  the  cooperative  assumes  its  role 
as  the  responsible  handler  on  farm  bulk 
tank  milk,  the  pool  plant  operator  may 
buy  such  milk  on  the  basis  of  weights 
and  butterfat  tests  determined  at  the 
plant  rather  than  on  the  basis  of  those 
determined  at  the  farm.  Usually,  the 


quantity  of  milk  picked  up  at  the  farm 
slightly  exceeds  the  quantity  ascertained 
as  actually  received  at  the  plant.  In  such 
cases,  the  difference  should  be  considered 
as  a  receipt  of  producer  milk  by  the  co¬ 
operative  at  the  location  of  the  pool  plant 
wrhere  the  milk  in  the  tank  truck  was 
delivered.  The  cooperative  should  be  ob¬ 
ligated  to  settle  with  the  producer- 
settlement  fund  and  to  pay  the  admin¬ 
istrative  assessment  on  the  milk 
involved. 

The  pool  plant  operator  should  be  per¬ 
mitted  under  the  merged  order  to  be  the 
responsible  handler  on  bulk  tank  milk 
moved  by  the  cooperative  from  the  farm 
to  the  plant  if  both  the  cooperative  and 
the  pool  plant  operator  notify  the  mar¬ 
ket  administrator  that  they  have  agreed 
to  such  a  handler  arrangement  and  that 
the  plant  operator  agrees  to  purchase  the 
milk  on  the  basis  of  weights  and  tests 
determined  at  the  farm.  Under  this  ar¬ 
rangement,  the  pool  plant  operator  would 
be  responsible  for  the  milk  in  the  same 
manner  as  for  producer  milk  that  he  re¬ 
ceives  at  his  plant  directly  from  the 
farm. 

A  cooperative  also  should  be  a  handler 
with  respect  to  the  milk  of  a  producer 
which  is  diverted  for  the  account  of  the 
association  from  a  pool  plant  of  another 
handler  to  a  nonpool  plant  that  is  not 
a  producer-handler  plant.  All  three 
orders  proposed  to  be  merged  provide 
that  a  cooperative  may  act  as  a  handler 
for  diverted  milk.  Continuation  of  this 
handling  arrangement  wrill  facilitate  the 
movement  of  milk  not  needed  for  fluid 
use  to  nonpool  plants  for  manufacturing. 

The  merged  order  should  afford  a  co¬ 
operative  flexibility  in  the  arrangements 
under  which  it  sells  milk  to  pool  plants 
or  disposes  of  reserve  supplies.  If  it  so 
chooses,  a  cooperative  should  be  able  to 
pick  up  the  milk  of  nonmember  pro¬ 
ducers  along  with  the  milk  of  its  mem¬ 
bers  for  delivery  to  a  pool  plant  or  for 
diversion  to  nonpool  plants.  This  proce¬ 
dure  will  enable  the  cooperative  to  act 
as  the  marketing  agent  for  a  nonmem¬ 
ber  producer  who,  although  he  has  not 
become  a  member  of  the  cooperative,  has 
contracted  with  the  cooperative  to  act 
as  the  marketing  agent  for  his  milk. 
Nothing  in  the  order  would  require  a  co¬ 
operative  to  pick  up  the  milk  of  non¬ 
member  producers.  It  would  provide, 
however,  that  when  a  cooperative  does 
pick  up  the  milk  of  nonmember  pro¬ 
ducers  on  trucks  under  its  control  it  must 
assume  varying  degrees  of  responsibility 
with  respect  to  such  milk,  depending  on 
the  handling  arrangements  made. 

DI  excepted  to  the  wording  of  the  pro¬ 
vision  whereby  a  cooperative  as  the  op¬ 
erator  of  a  bulk  tank  pickup  route  would 
be  the  handler  for  the  milk  picked  up  at 
the  farm  of  a  nonmember  producer.  The 
cooperative’s  exception  proposed  that  a 
cooperative  not  be  the  handler  for  such 
nonmember  milk  unless  the  market  ad¬ 
ministrator  had  determined  that  such 
nonmember  had  authorized  the  coopera¬ 
tive  to  collect  for  his  milk. 

Any  contractual  arrangement  entered 
into  between  a  nonmember  producer  and 


a  cooperative  as  a  bulk  tank  handler 
picking  up  milk  at  such  producer’s  farm 
is  not  a  matter  to  require  any  prior  overt 
action  by  the  market  administrator.  In¬ 
volving  him  in  such  an  arrangement, 
entered  into  voluntarily  by  the  coopera¬ 
tive  and  the  nonmember,  is  unnecessary 
and  would  serve  no  useful  purpose. 

The  Capper-Volstead  Act  provides  the 
criteria  by  w’hich  cooperative  associa¬ 
tions  are  determined  to  be  qualified  co¬ 
operatives  under  the  Agricultural  Mar¬ 
keting  Agreement  Act.  With  the  adopted 
handler  definition,  the  merged  order 
would  be  consistent  with  that  provision 
of  the  Capper-Volstead  Act  which  rec¬ 
ognizes  that  cooperatives  may  "deal  in 
the  products  of  nonmembers”  and  which 
limits  such  dealings  to  amounts  not 
greater  in  value  than  as  are  "handled 
by  it  for  members.” 

If  the  nonmember  producer  has  con¬ 
tracted  with  a  cooperative  to  market  his 
milk  and  collect  payment  therefor,  the 
cooperative  may  pay  the  nonmember  in 
accordance  with  the  contract.  If  such 
marketing  functions  occur  in  the  ab¬ 
sence  of  a  contract,  the  cooperative 
would  be  required  to  pay  the  nonmem¬ 
ber  producer  not  less  than  the  prices 
prescribed  by  the  order. 

Producer-handler.  As  under  the  three 
present  orders,  the  merged  order  should 
provide  for  the  exemption  of  a  "pro¬ 
ducer-handler”  from  the  pooling  and 
pricing  provisions  of  the  order. 

Experience  under  the  orders  has  dem¬ 
onstrated  that  effective  regulation  can 
be  achieved  without  the  full  regulation 
of  those  persons  who  produce,  process, 
and  distribute  essentially  only  the  milk 
produced  on  their  own  farms  and  who 
buy  no  milk  from  other  dairy  farmers  or 
plants  other  than  pool  plants  and  other 
order  plants.  Such  operations  are  basi¬ 
cally  self-sufficient  in  that  they  rely  pri¬ 
marily  on  their  own  farm  production  and 
assume  the  burden  of  maintaining  the 
necessary  reserve  supply  of  milk  asso¬ 
ciated  with  their  fluid-milk  operations  in 
disposing  of  any  daily  or  seasonal  surplus 
they  may  produce. 

As  adopted  herein,  a  producer-handler 
Is  any  person  who  operates  a  dairy  farm 
and  a  processing  plant  and  who  receives 
no  fluid  milk  products  from  sources  other 
than  his  own  farm  production,  pool 
plants,  and  other  order  plants.  Any  such 
receipts  from  pool  plants  and  other  order 
plants  during  the  month  may  not  exceed 
a  daily  average  of  1,500  pounds.  A  pro¬ 
ducer-handler  may  not  dispose  of  any 
other  source  milk  in  the  form  of  a  fluid 
milk  product  except  through  the  addi¬ 
tion  of  nonfat  milk  solids  to  fortify  fluid 
milk  products  received  from  his  own 
farm  or  from  pool  plants. 

To  qualify  as  a  producer-handler,  such 
person  must  provide  proof  satisfactory 
to  the  market  administrator  that  the 
care  and  management  of  the  dairy  farm 
and  other  resources  necessary  for  his  own 
farm  production  of  milk  and  the  man¬ 
agement  and  operation  of  the  processing 
plant  are  the  personal  enterprise  and 
risk  of  such’ person. 
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As  long  as  he  retains  his  exempt  status, 
the  only  obligation  imposed  on  a  pro¬ 
ducer-handler  by  the  order  is  to  keep 
records,  to  file  reports  with  the  market 
administrator  and  to  permit  their  veri¬ 
fication.  The  purpose  of  such  reports  is 
to  permit  the  market  administrator  to 
verify  that  the  operation  continues  to  be 
one  of  a  bona  fide  producer-handler. 
Such  reports  are  necessary  regardless  of 
the  size  of  the  producer-handler  oper¬ 
ation. 

Under  the  merged  order  a  producer- 
handler  must  provide  milk  for  his 
processing  operation  essentially  only 
from  his  own-farm  production.  The 
operations  of  processors  with  own-farm 
production  who  rely  on  other  plants  for 
substantial  supplemental  supplies  either 
in  bulk  or  packaged  form  are  not  sig¬ 
nificantly  different  from  the  operations 
conducted  by  pool  handlers.  In  addition, 
such  individuals  do  not  assume  the  risk 
or  cost  of  providing  a  full  supply  for 
their  own  needs.  If  such  operations  are 
not  pooled,  the  pool  does  not  receive  the 
benefit  of  their  Class  I  sales  but  acts  as  a 
supply  balance  by  carrying  their  neces¬ 
sary  reserve  milk  supplies. 

Notwithstanding  the  above  conclusion, 
it  is  appropriate  that  producer-handlers 
be  permitted  some  tolerance  for  purchas¬ 
ing  fluid  milk  products  from  other  plants. 
A  limitation  of  1,500  pounds  per  day 
average  during  the  month  on  a  pro¬ 
ducer-handler’s  purchases  from  pool 
plants  and  other  order  plants  will  In¬ 
sure  against  unintentional  involvement 
in  regulation  of  producer -handlers  as  a 
group  while  at  the  same  time  deterring 
larger  handlers  with  own-farm  produc¬ 
tion  from  evading  the  pooling  of  such 
production  by  seeking  producer-handler 
status. 

Except  for  the  limited  privilege  of  us¬ 
ing  receipts  from  other  order  plants  as 
described  above,  the  provisions  of  the 
merged  order  preclude  a  producer- 
handler  from  using  other  source  milk  for 
Class  I,  except  nonfat  dry  milk  used 
solely  to  increase  the  nonfat  milk  solids 
content  of  the  fluid  milk  products  he 
processes.  Such  provisions  are  necessary 
since  a  producer-handler  to  retain  his 
status  for  all  practical  purposes  must 
carry  on  a  self-contained  operation.  If 
such  an  individual  were  permitted  to  re¬ 
constitute  or  otherwise  use  other  source 
milk  as  a  source  of  supplemental  sup¬ 
plies,  there  would  be  no  basis  for  distin¬ 
guishing  the  operations  of  such  individ¬ 
uals  from  the  operations  conducted  by 
pool  handlers.  Furthermore,  since  a 
producer-handler  is  not  regulated,  and 
therefore  does  not  incur  a  pool  obliga¬ 
tion,  It  is  not  appropriate  that  he  have 
access  to  supplemental  supplies  other 
than  from  fully  regulated  sources.  In  the 
absence  of  such  a  requirement,  a  pro¬ 
ducer-handler  could  find  it  advantageous 
to  reconstitute  nonfat  dry  milk,  for  ex¬ 
ample,  and  sell  it  in  fluid  form  to  con¬ 
sumers.  With  nonfat  dry  milk  carrying 
only  a  surplus  milk  value,  competing 
regulated  handlers  would  be  at  a  dis¬ 
advantage  on  their  Class  I  sales. 

As  Indicated,  a  producer-handler’s  ex¬ 
emption  from  the  pooling  and  pricing 


provisions  is  predicated  upon  the  basic 
self-sufficiency  of  the  total  operation.  Ac¬ 
cordingly,  no  other  person  should  be  per¬ 
mitted  to  share  the  risk  involved  with  the 
operation  of  a  producer-handler’s  farm 
or  his  plant.  All  resources  necessary  for 
his  own  farm  production  of  milk  must  be 
his  personal  risk.  Similarly,  all  risks  as¬ 
sociated  with  the  operation  of  the  proc¬ 
essing  plant  must  be  that  of  the  pro¬ 
ducer-handler.  The  risk  concept  need 
not  extend  to  the  actual  distribution  on 
routes  of  the  milk  processed  by  the  pro¬ 
ducer-handler.  Experience  with  the 
producer-handler  provision  indicates  it 
is  unrealistic  and  unnecessary  to  require 
a  producer-handler  to  have  sole  respon¬ 
sibility  for  his  route  disposition.  It  must 
be  understood,  however,  that  the  restric¬ 
tions  applicable  to  a  producer-handler 
regarding  milk  supplies  from  sources 
other  than  his  own  farm  are  equally  ap¬ 
plicable  to  any  distribution  facility  (in¬ 
cluding  routes)  operated  by  him,  an  af¬ 
filiate,  or  any  person  who  controls  or  is 
controlled  by  him.  Any  receipts  of  milk 
from  other  than  his  own  farm  that  are 
disposed  of  through  such  a  facility  or  on 
such  routes  will  be  included  as  though  a 
receipt  at  his  plant  for  the  purpose  of 
determining  his  status  as  a  producer- 
handler. 

Producer.  The  term  “producer”  de¬ 
fines  those  dairy  farmers  who  constitute 
the  regular  source  of  supply  for  the 
merged  order  market.  The  producer  def¬ 
inition  provided  herein  is  basically  that 
now  contained  in  the  three  orders. 

Producer  status  under  the  merged 
order  generally  should  be  provided  for 
any  dairy  farmer  who  produces  milk  ap¬ 
proved  by  a  duly  constituted  regulatory 
agency  for  fluid  consumption  and  whose 
milk  is  received  at  a  pool  plant  directly 
from  the  farm  or  is  received  by  a  co¬ 
operative  association  as  a  handler 
on  farm  bulk  tank  milk  for  delivery  to  a 
pool  plant.  Producer  status  should  also 
be  accorded  such  a  dairy  farmer  who  has 
an  established  association  with  the 
market  and  whose  milk  is  diverted  to 
nonpool  plants  on  occasion  for  surplus 
disposal. 

A  producer-handler  and  a  governmen¬ 
tal  agency,  which  have  exempt  status 
under  the  merged  order,  are  excepted 
from  the  producer  definition.  In  addi¬ 
tion,  the  merged  order  should  preclude 
the  possibility  of  a  dairy  farmer  being  a 
producer  under  two  orders  for  the  same 
milk.  In  this  regard,  the  producer  defini¬ 
tion  should  exclude  (l)a  person  for  milk 
diverted  to  a  pool  plant  under  this  order 
from  a  fully  regulated  plant  under  an 
other  order  if  such  person  is  a  producer 
under  the  other  order  for  such  milk  and 
it  is  allocated  by  agreement  to  Class  II  or 
Class  III  use  under  this  order  and  (2)  a 
person  for  milk  diverted  to  an  other 
order  plant  from  a  pool  plant  under  this 
order  if  any  portion  of  such  person’s  milk 
is  assigned  to  Class  I  milk  under  the 
other  order. 

Under  certain  conditions  the  producer 
definition  would  not  Include  a  dairy 
farmer  whose  milk  Is  received  at  or  di¬ 
verted  from  a  supply  plant  that  has 

automatic  pool  plant  status  in  any 


month  of  April  through  July.  As  indi¬ 
cated  elsewhere  in  this  decision,  such  a 
person  who  had  less  than  60  days  of 
his  production  received  at  or  diverted 
from  pool  plants  in  the  preceding  Au¬ 
gust-March  period,  would  not  qualify  as 
a  producer  with  respect  to  the  milk  from 
his  farm  received  at  or  diverted  from 
a  pool  supply  plant  with  automatic  pool 
plant  status  in  any  month  of  April-July. 

Producer  milk.  The  “producer  milk” 
definition  is  intended  to  define  the  milk 
that  would  be  priced  and  pooled  under 
the  merged  order. 

As  provided  herein,  producer  milk 
would  include  the  milk  received  directly 
from  a  producer  at  a  pool  plant  by  the 
plant  operator,  received  by  a  cooperative 
as  a  bulk  tank  handler,  or  diverted  from 
a  pool  plant  to  a  nonpool  plant  under 
specified  conditions. 

Diversions  of  producer  milk  from  a 
pool  plant  to  a  nohpool  plant  (except  a 
producer-handler  plant)  for  the  account 
of  the  handler  operating  the  pool  plant 
are  recognized  with  specified  limitations. 
Similar  diversions  could  be  made  for  the 
account  of  a  cooperative  from  the  pool 
plant  of  another  handler. 

Diversion  provisions  are  desirable  to 
facilitate  the  orderly  and  efficient  dispo¬ 
sition  of  the  market’s  reserve  milk  sup¬ 
plies.  It  is  necessary,  however,  to  safe¬ 
guard  against  the  association  with  the 
market  through  the  diversion  process  of 
unneeded  milk  supplies  which  are  in¬ 
tended  solely  for  manufacturing  use.  Ac¬ 
cordingly,  certain  limitations  should  ap¬ 
ply  to  diversions  of  producer  milk  to  non- 
pool  plants. 

No  limit  should  be  placed  on  the  num¬ 
ber  of  days  that  an  established  producer’s 
milk  may  be  diverted  to  nonpool  plants 
in  the  seasonally  high  production  months 
of  April  through  July.  In  August  through 
March  a  producer  should  be  required  to 
deliver  at  least  two  days’  production  (one 
delivery  for  a  producer  on  every-other- 
day  pickup)  to  a  pool  plant  during  the 
month  to  qualify  any  remainder  of  his 
monthly  production  as  diverted  milk. 

In  addition  to  the  requirement  that  at 
least  two  days’  production  of  a  producer 
be  delivered  to  a  pool  plant  to  qualify 
any  remainder  of  his  milk  for  diversion 
in  the  months  of  August  through  March, 
a  limitation  should  be  placed  on  the  total 
quantity  of  producer  milk  that  may  be 
diverted  monthly  to  nonpool  plants  by  a 
handler.  The  total  quantity  of  milk  so 
diverted  by  a  cooperative  should  not  ex¬ 
ceed  one-third  of  the  volume  of  producer 
milk  that  the  cooperative  caused  to  be 
physically  delivered  to  pool  plants  dur¬ 
ing  the  month.  Likewise,  the  operator  of 
a  pool  plant  that  is  not  a  cooperative 
should  be  permitted  to  divert  any  milk 
that  Is  not  under  the  control  of  a  cooper¬ 
ative  to  the  extent  that  the  total  quantity 
of  milk  diverted  does  not  exceed  one- 
third  of  the  producer  milk  physically 
received  at  such  plant  during  the  month 
that  is  eligible  to  be  diverted  by  the  plant 
operator. 

Any  milk  diverted  by  a  handler  in 
excess  of  the  quantity  limitations  should 
not  be  producer  milk.  If  a  diverting  han¬ 
dler  does  not  designate  the  producer  de¬ 
liveries  to  nonpool  plants  that  are  not 
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producer  milk,  no  milk  diverted  to  non¬ 
pool  plants  by  such  handler  during  the 
month  should  be  producer  milk. 

As  provided  herein,  milk  diverted  from 
a  pool  plant  is  included  in  the  plant’s 
receipts  for  purposes  of  determining 
whether  or  not  the  plant  meets  the  ap¬ 
plicable  pooling  standards.  It  is  neces¬ 
sary  under  this  procedure  to  safeguard 
against  a  pool  plant  not  meeting  the 
pooling  standards  because  too  much  milk 
was  diverted  from  the  plant  by  a  cooper¬ 
ative,  perhaps  without  timely  knowledge 
of  this  by  the  plant  operator.  Accord¬ 
ingly,  whatever  quantity  of  milk  diverted 
by  a  cooperative  from  a  pool  plant  of 
another  handler  that  would  cause  such 
plant  to  become  a  nonpool  plant  should 
not  be  considered  as  producer  milk. 

Under  the  present  Appalachian  order 
unlimited  diversions  are  now  allowed  in 
March  through  July.  In  August  through 
February  not  more  than  15  days  of  a 
producer’s  milk  may  be  diverted  in  any 
month. 

The  Knoxville  order  allows  unlimited 
diversions  in  March-August.  At  least  4 
days’  production  of  a  producer  must  be 
delivered  to  pool  plants  during  the  month 
to  qualify  his  remaining  production  for 
diversion  in  any  month  of  September- 
February.  However,  the  total  quantity  of 
milk  that  may  be  diverted  by  a  coopera¬ 
tive  in  September-February  may  not  ex¬ 
ceed  35  percent  of  the  total  quantity  of 
its  members’  producer  milk  physically  re¬ 
ceived  at  pool  plants  during  the  month. 
Likewise,  the  total  quantity  of  milk  that 
a  proprietary  handler  may  divert  from  a 
pool  plant  during  any  month  of  Septem¬ 
ber-February  may  not  exceed  35  percent 
of  the  total  quantity  milk  of  nonmember 
producers  physically  received  at  his 
plant  during  the  month. 

Under  the  Chattanooga  order  unlim¬ 
ited  diversions  are  allowed  in  December- 
August.  In  September-November,  the  di¬ 
version  provisions  are  the  same  as  those 
described  above  for  the  Knoxville  order 
for  September-February. 

The  cooperative  proposed  that  a  pro¬ 
ducer  be  required  to  deliver  to  pool  plants 
during  the  month  20  days’  production  in 
September-February  and  10  days’  pro¬ 
duction  in  March-August  to  qualify  his 
remaining  production  for  diversion.  It 
also  proposed  that  a  cooperative  be  al¬ 
lowed  to  divert  the  total  monthly  pro¬ 
duction  of  individual  members  without 
limit  in  March-August  if  the  coopera¬ 
tive’s  total  diversions  are  not  more  than 
33  percent  of  its  total  producer  milk  for 
the  month.  Under  the  cooperative’s  pro¬ 
posal  this  option  would  likewise  apply 
to  a  proprietary  handler  with  respect 
to  his  nonmember  milk. 

A  handler  proposal  would  allow  unlim¬ 
ited  diversions  in  March-July.  In  any 
month  of  August-February,  a  producer’s 
milk  could  not  be  diverted  more  than  15 
days. 

Because  of  variations  in  market  needs 
and  in  production,  the  milk  of  each  pro¬ 
ducer  may  not  be  needed  every  day  for 
processing  as  fluid  milk  at  the  plant  to 
which  it  is  customarily  delivered.  It  is 
necessary,  however,  that  there  be  a  re¬ 
serve  of  qualified  milk  available  for  the 


fluctuating  needs  of  handlers  serving  the 
market.  When  the  milk  of  any  dairy 
farmer  regularly  supplying  the  market  is 
not  needed  at  the  plant  to  which  it  is 
usually  shipped,  it  can  be  handled  most 
economically  by  diversion  directly  from 
the  farm  to  nonpool  manufacturing 
plants. 

A  requirement  of  substantial  deliveries 
of  milk  of  individual  producers  for  es¬ 
tablishing  diversion  eligibility  rights 
would  be  a  deterrent  to  efficient  handling 
of  that  milk  in  excess  of  handlers’  im¬ 
mediate  fluid  needs.  Appropriately, 
however,  a  means  must  be  provided  for 
establishing  that  the  milk  of  individual 
dairy  farmers  reported  as  diverted  pro¬ 
ducer  milk  has  a  bona  fide  association 
with  the  market  and  is,  in  fact,  qualified 
for  fluid  use.  To  this  end,  it  is  reasonable 
to  require  that  two  days’  production  of 
each  producer  be  physically  received  at 
a  pool  plant  in  any  month  of  August 
through  March  to  qualify  his  remaining 
production  in  the  same  month  for  diver¬ 
sion  as  producer  milk. 

Limiting  monthly  diversions  in  Au¬ 
gust-March  by  a  cooperative  to  not  more 
than  one-third  of  the  producer  milk  it 
caused  to  be  delivered  to  pool  plants 
during  the  month  (and  providing  simi¬ 
larly  for  a  proprietary  pool  plant  oper¬ 
ator  for  all  other  producer  milk  received 
at  his  plant)  will  provide  a  reasonable 
safeguard  against  exploitation  of  the 
pool  by  associating  with  the  market  the 
production  of  dairy  farmers  whose  milk 
is  not  a  part  of  the  regular  market  sup¬ 
ply,  and  which  is  intended  solely  for 
manufacturing  uses.  The  one-third  limi¬ 
tation  will  be  adequate  to  accommodate 
the  efficient  disposition  of  the  market’s 
reserve  milk  supply  under  existing 
market  conditions. 

In  April-July,  handling  of  the  reserve 
supplies  of  the  market  will  be  most  eco¬ 
nomically  achieved  by  allowing  unlimited 
diversions  (as  now  provided  in  desig¬ 
nated  high  production  months  under  the 
three  existing  orders).  April-July  are 
the  months  when  production  for  the 
merged  order  market  are  highest  rela¬ 
tive  to  Class  I  needs.  Limiting  diversions 
in  these  months  could  result  in  uneco¬ 
nomical  shipments  of  milk  from  the 
farms  of  producers  regularly  supplying 
the  market  to  pool  plants  (from  which, 
in  turn,  unneeded  supplies  would  have 
to  be  shipped  to  nonpool  plants  for  man¬ 
ufacturing)  to  acquire  pooling  status  and 
thus  to  enable  the  producers  to  share 
equally  in  the  marketwide  pool.  The  di¬ 
version  provisions  adopted  herein  for 
April-July  will  tend  to  avoid  unnecessary 
interplant  shipments  in  handling  the 
market’s  reserve  milk  supplies.  • 

DI  excepted  to  the  diversion  provisions 
provided  in  the  recommended  decision 
and  adopted  herein.  It  urged  that  at  least 
10  days’  production  of  a  producer’s 
monthly  production  be  delivered  to  pool 
plants  to  qualify  his  remaining  monthly 
production  for  diversion  in  September- 
February.  For  the  March-August  period, 
DI’s  exceptions  proposed  that  at  least 
one  day’s  production  of  a  producer  be 
delivered  to  a  pool  plant  to  qualify  his 
remaining  monthly  production  for  diver¬ 


sion.  Additionally,  DI’s  exceptions  pro¬ 
posed  that  a  cooperative  be  allowed  to 
divert  the  total  production  of  individual 
members  without  limit  in  March-August 
if  the  cooperative’s  total  diversions  are 
not  more  than  40  percent  of  its  total 
producer  milk  for  the  month.  The  co¬ 
operative’s  proposal  in  this  regard  would 
likewise  apply  to  a  proprietary  handler 
for  his  nonmember  milk. 

Limiting  diversions  as  proposed  in  the 
cooperative’s  exceptions  would  tend  to 
defeat  the  primary  purpose  of  the  diver¬ 
sion  provisions:  to  facilitate  the  orderly 
and  efficient  disposition  of  the  market’s 
reserve  milk  supply.  Instead  of  contribut¬ 
ing  to  the  efficient  handling  of  producer 
milk  when  it  is  not  needed  for  fluid  use, 
the  more  restrictive  limitations  on  diver¬ 
sions  proposed  by  the  cooperatives  in  its 
exceptions  would  impede  the  handling  of 
such  milk.  Accordingly,  and  for  the  rea¬ 
sons  stated  above,  the  cooperative’s  pro¬ 
posal  in  this  regard  is  denied. 

All  diverted  milk  should  be  deemed 
for  pricing  purposes  to  have  been  re¬ 
ceived  by  the  diverting  handler  at  the 
location  of  the  plant  to  which  the  milk 
was  diverted.  A  handler  proposal  would 
price  diverted  milk  at  the  location  of  the 
plant  from  which  diverted.  Likewise,  a 
cooperative  proposal  would  price  milk 
diverted  to  a  plant  within  125  miles  of 
Bristol,  Kingsport,  Knoxville,  or  Chatta¬ 
nooga  at  the  location  of  the  plant  from 
which  diverted. 

The  location  adjustments  are  provided 
in  recognition  of  the  greater  value  of 
producer  milk  f.o.b.  plants  in  or  near 
the  marketing  area  as  compared  to  its 
value  at  other  locations.  It  is  not  ap¬ 
propriate  to  continue  pricing  milk  as  if 
delivered  to  the  pool  plant  from  which 
diverted  (as  now  provided  in  the  three 
existing  orders). 

When  producer  milk  is  received  as  di¬ 
verted  milk  at  a  nonpool  plant,  its  lo¬ 
cation  value  is  similar  to  that  of  milk 
delivered  by  producers  to  a  pool  plant  at 
the  same  distance  from  the  market.  Pric¬ 
ing  milk  at  the  location  of  the  pool  plant 
from  which  diverted  has  the  effect  of  sub¬ 
sidizing,  at  the  expense  of  producers 
generally,  the  more  distant  producers 
when  the  latter’s  milk  is  diverted  to 
distant  manufacturing  plants  rather 
than  delivered  to  the  market.  This  is  be¬ 
cause  the  distant  producers  would  re¬ 
ceive  the  f.o.b.  market  uniform  price 
on  milk  that  is  not  moved  to  the  market 
and  on  which  the  full  cost  for  the  farm 
to  market  hauling  has  not  been  incurred. 

A  proposal  made  by  handlers  at  the 
hearing  and  in  their  exceptions,  which 
would  exclude  from  the  producer  milk 
definition  a  cooperative’s  members’  milk 
disposed  of  for  Class  n  use  under  speci¬ 
fied  conditions,  should  not  be  adopted. 
As  proposed,  cooperative  member  milk 
which  the  cooperative  directed  to  a  Class 
II  use  would  not  qualify  as  producer  milk 
if  the  operator  of  a  pool  plant  regularly 
purchasing  Class  I  milk  from  such  coop¬ 
erative  had  requested,  and  was  unable  to 
obtain,  milk  for  Class  II  use  from  the 
cooperative. 

The  proponent  handler  receives  about 
65  percent  of  his  milk  supply  from  mem- 
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bers  of  a  cooperative  and  35  percent 
from  nonmember  producers.  To  produce 
Class  n  products  such  handler  utilizes 
both  milk  received  from  producers  and 
nonlluid  milk  products  (e.g.,  nonfat 
dry  milk  and  condensed  milk) .  He  in¬ 
dicated  that  he  preferred  the  producer 
milk  for  making  Class  n  products. 

The  handler  stated  that  the  coopera¬ 
tive  had  shifted  to  another  plant  for 
Class  III  use  producers  whose  milk  he 
wanted  for  Class  II  use.  He  expressed 
the  view  that  the  cooperative  should 
supply  his  Class  II  needs  with  direct- 
delivery  milk  from  member  producers’ 
farms  before  moving  milk  to  another 
plant  for  Class  in.  This  same  handler 
has  followed  the  practice  of  turning  back 
milk  to  the  cooperative  during  periods 
of  heavy  production  while  keeping  the 
milk  of  his  nonmember  producers  for 
Class  n  uses. 

The  Class  II  price  under  the  order  is 
the  Class  III  price  plus  10  cents.  The 
Class  II  classification,  like  Class  in,  is  a 
residual  use  and  returns  to  the  pro¬ 
ducers  essentially  a  manufacturing  milk 
value  price. 

The  prices  established  under  the  or¬ 
der  are  intended  to  insure  an  adequate 
supply  of  pure  and  wholesome  milk  for 
the  fluid  market  only.  It  is  not  Intended 
that  milk  supplies  shall  be  generated  to 
insure  handlers  also  supplies  for  other 
uses.  Under  usual  circumstances,  it  is 
reasonable  to  expect  that  the  available 
milk  supplies  in  the  hands  of  the  coop¬ 
erative  and  in  excess  of  fluid  needs  will 
be  disposed  of  in  those  outlets  which 
will  return  the  highest  value  to  the  co¬ 
operative.  There  are  many  considera¬ 
tions  which  obviously  must  be  evaluated 
by  the  cooperative  in  any  determination 
of  how  its  reserve  milk  supply  will  be 
disposed  of.  It  would  be  inappropriate 
to  condition  the  pooling  of  the  market’s 
reserve  supply  on  its  availability  to 
proprietary  handlers  for  other  than 
Class  I  use. 

A  handler  is  not  restricted  with  re¬ 
spect  to  his  source  of  supplies  for  other 
than  Class  I.  Similarly,  the  cooperative 
should  not  be  restricted  in  its  choice  of 
outlets  for  member  milk  with  an  estab¬ 
lished  association  with  the  market  which 
is  not  needed  for  Class  I  use. 

Whether  a  dairy  farmer’s  milk  will 
qualify  for  pooling  under  the  order  is 
determined  by  the  performance  of  the 
plant  to  which  his  milk  is  delivered  in 
meeting  the  standards  for  qualifying  as 
a  pool  plant.  A  plant  that  qualifies  as  a 
pool  plant  does  so  on  the  basis  of  having 
demonstrated  an  association  with  the 
market  based  on  the  Class  I  utilization 
of  milk  handled  at  such  plant;  or,  in  the 
case  of  a  cooperative  operating  a  bal¬ 
ancing  plant,  on  the  basis  of  the  total 
quantity  of  the  cooperative  producer- 
members’  milk  delivered  to  pool  plants. 
The  utilization  of  Class  II  milk  at  a 
plant  in  no  way  contributes  to  qualify¬ 
ing  a  plant  as  a  pool  plant.  This  recog¬ 
nizes  that  Class  II  is  a  residual  use  that 
returns  to  producers  a  price  substan¬ 
tially  below  that  at  which  they  may  be 
expected  to  produce  milk  for  the  fluid 
milk  market. 


(b)  Classification.  The  uniform  clas¬ 
sification  plan,  which  became  effective 
August  1, 1974,  in  the  Chattanooga  order 
(and  38  other  orders) ,  is  an  appropriate 
basis  for  classifying  milk  under  the 
merged  order  and  should  be  adopted  for 
the  identical  reasons  set  forth  in  the 
Secretary's  decision  adopting  such 
classification  plan.  This  plan  provides 
for  the  classification  of  milk  according 
to  use,  including  rules  for  determining 
the  classification  of  milk  transferred  or 
diverted  from  one  plant  to  another.  The 
plan  also  sets  forth  a  procedure  for  al¬ 
locating  a  handler’s  receipts  of  milk 
and  milk  products  from  various  sources 
to  his  utilization  in  each  class  in  order 
to  determine  the  classification  of  pro¬ 
ducer  milk. 

This  classification  plan  was  proposed 
and  supported  by  the  cooperative  and 
by  other  handlers.  The  cooperative’s 
proposal,  however,  would  have  modified 
the  shrinkage  provisions  by  prorating 
shrinkage  up  to  2  percent  of  a  plant’s 
producer  milk  according  to  the  utiliza¬ 
tion  at  the  plant.  Compared  to  the 
classification  of  shrinkage  under  the 
uniform  classification  plan  advocated  by 
handlers,  this  procedure  would  reduce 
substantially  the  quantity  of  shrinkage 
eligible  for  a  Class  HI  classification. 

The  testimony  presented  by  the  co¬ 
operative  at  the  hearing  provided  no 
basis  to  justify  adopting  shrinkage  clas¬ 
sification  provisions  for  the  merged  order 
different  from  those  found  appropriate 
for  the  Chattanooga  order  (and  38  other 
orders)  by  the  Assistant  Secretary  in  his 
February  2,  1974,  decision  (39  F.R.  8452), 
of  which  official  notice  is  taken.  Accord¬ 
ingly,  the  cooperative’s  proposal  for  dif¬ 
ferent  shrinkage  classification  provisions 
is  denied. 

A  hearing  was  held  June  26,  1975,  in 
Washington,  D.C.,  to  consider  adopting 
a  revised  “fluid  milk  product”  definition 
in  the  orders  (including  Chattanooga) 
containing  the  uniform  classification 
plan.  The  specific  issue  at  that  heaxing 
concerned  including  in  the  fluid  milk 
product  definition  the  skim  milk  and 
butterfat  in  all  flavored  milk  and 
flavored  milk  drinks  with  a  nonfat  milk 
solids  content  of  not  less  than  6.5  percent 
by  weight.  A  decision  was  issued  July  11, 
1975  (40  F.R.  30119),  and  on  August  1, 
1975,  37  orders  (including  Chattanooga) 
were  amended  to  include  the  proposed 
"fluid  milk  product”  definition.  It  is  ap¬ 
propriate  for  the  reasons  stated  In  that 
decision  (of  which  official  note  is  taken) 
that  the  revised  fluid  milk  product  defi¬ 
nition  be  included  in  the  order  adopted 
in  this  decision. 

(c)  Class  I  price.  The  Class  I  price  per 
hundredweight  of  milk  containing  3.5 
percent  butterfat  should  be  the  basic 
formula  price  (Minnesota- Wisconsin 
manufacturing  milk  price)  for  the  sec¬ 
ond  preceding  month  plus  a  Class  I  dif¬ 
ferential  of  $2.10.  This  is  the  Identical 
pricing  procedure  employed  under  the 
respective  orders.  However,  the  present 
Class  I  differentials  for  the  Appalachian, 
Knoxville,  and  Chattanooga  orders  are 
$2.13,  $1.70,  and  $2.15,  respectively. 


The  $2.10  differential  adopted  herein 
would  have  resulted  in  an  average  Class 
I  price  of  $9.36  for  1974.  The  actual  aver¬ 
age  Class  I  prices  in  1974  under  the  Ap¬ 
palachian,  Knoxville,  and  Chattanooga 
orders  were  $9.39,  $8.96,  and  $9.41,  re¬ 
spectively. 

Of  the  total  1974  Class  I  utilization 
of  producer  milk  under  the  three  orders 
of  848  million  pounds,  the  Appalachian 
order  pooled  452  million  pounds,  Knox¬ 
ville  127  million  pounds,  and  Chatta¬ 
nooga  269  million  pounds.  The  weighted 
average  price  obtained  by  applying  each 
order’s  Class  I  prices  to  the  pounds  of 
producer  milk  utilized  in  Class  I  under 
such  order  is  $9.33. 

The  proponent  cooperative  contended 
that  k.  Class  I  differential  of  at  least  $2.15 
is  necessary  to  insure  the  production  of 
adequate  supplies  for  the  market  and  to 
maintain  a  reasonable  alignment  with 
the  Class  I  prices  in  other  Federal  orders. 
The  cooperative’s  spokesman  held  that 
its  proposed  Class  I  price  was  appropri¬ 
ately  related  to  the  cost  of  obtaining 
milk  from  the  Chicago  milkshed,  the 
primary  source  of  supplemental  milk 
supplies  nationally. 

A  handler  proposal  would  have  pro¬ 
vided  a  $1.84  Class  I  differential.  Han¬ 
dlers  contended  that  a  lower  Class  I 
price  than  that  proposed  by  the  coop¬ 
erative  is  justified  in  recognition  of  the 
fact  that  local  handlers  compete  exten¬ 
sively  for  sales  in  certain  locations  with 
handlers  regulated  by  adjacent  Federal 
orders  with  substantially  lower  Class  I 
prices.  They  cited  particularly  the  lower 
Class  I  prices  under  the  Nashville,  Ohio 
Valley,  and  Louisville-Lexington-Evans- 
ville  orders. 

The  Class  I  price  established  under  an 
order  must  be  at  a  level  which,  in  con¬ 
junction  with  other  class  prices,  results 
in  returns  to  producers  high  enough  to 
maintain  an  adequate  but  not  excessive 
supply  of  quality  milk  to  meet  the  fluid 
requirements,  including  the  necessary 
market  reserves.  The  Class  I  price  also, 
insofar  as  practicable,  reasonably  must 
be  appropriately  aligned  with  the  Class 
I  prices  in  other  competing  Federal  order 
markets.  It  cannot,  however,  in  the 
public  interest  be  established  at  a  level 
which  exceeds  the  cost  of  obtaining  milk 
of  acceptable  quality  and  regular  avail¬ 
ability  from  alternative  sources. 

The  combined  Class  I  utilization  for 
the  three  order  markets  averaged  83  per¬ 
cent  of  the  producer  milk  pooled  in  1974, 
which  is  a  clear  indication  of  a  relatively 
tight  market.  In  a  number  of  months 
during  the  year  the  combined  Class  I 
utilization  was  more  than  90  percent. 
This  tight  supply  situation  necessitated 
the  importation  of  substantial  quantities 
of  milk,  particularly  during  the  months 
of  seasonally  low  production,  to  meet  the 
Class  I  needs  of  the  market. 

In  view  of  the  tight  supply  situation  in 
this  area  it  would  be  unrealistic  to  pro¬ 
vide  a  Class  I  price  level  under  the 
merged  order  below  the  average  price 
that  has  been  provided  under  the  exist¬ 
ing  orders.  The  $2.10  Class  I  differential 
adopted  herein  approximates  the 
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weighted  average  of  the  Class  I  prices 
now  applicable  under  the  three  orders. 

The  Class  I  differential  on  the  Chicago 
Regional  order  is  $1.26.  Applying  a  loca¬ 
tion  adjustment  rate  of  1.5  cents  per 
hundredweight  per  10  miles,  which  is  the 
relationship  on  which  Federal  order 
prices  are  generally  structured,  to  the 
distance  from  Chicago  of  558  miles  (the 
average  of  the  distances  from  Chicago  to 
Bristol,  Knoxville,  and  Chattanooga) 
would  indicate  the  need  for  a  differential 
84  cents  in  excess  of  the  Chicago  dif¬ 
ferential.  This  would  pesult  in  a  Class  I 
differential  of  $2.10  for  the  Tennessee 
Valley  marketing  area,  which  is  the  dif¬ 
ferential  adopted  in  this  decision. 

The  cooperative  excepted  to  the  $2.10 
Class  I  differential  adopted  in  the  rec¬ 
ommended  decision.  It  held  that  its  pro¬ 
posed  $2.15  differential  is  more  appro¬ 
priate  in  view  of  the  relatively  high  Class 
I  utilization  of  the  market.  Its  excep¬ 
tions  stated  that,  because  the  $2.10  dif¬ 
ferential  is  3  cents  less  than  the  $2.13 
Appalachian  order  differential  and  5 
cents  less  than  the  $2.15  differential’un- 
der  the  Chattanooga  order,  it  is  inade¬ 
quate  for  the  merged  order. 

Although  the  Class  I  differential 
adopted  herein  is  below  that  in  the  Ap¬ 
palachian  and  Chattanooga  orders  by  3 
cents  and  5  cents,  respectively,  it  is  40 
cents  more  than  the  Knoxville  Class  dif¬ 
ferential.  The  weighted  average  Class  I 
differential  obtained  by  applying  each 
order’s  Class  I  differential  to  the  pounds 
of  producer  milk  utilized  in  Class  I  in 
1974  under  each  of  the  respective  three 
orders  is  $2.07,  3  cents  less  than  the 
$2.10  Class  I  differential  provided  herein 
for  the  merged  order. 

The  cooperatives’  exceptions  also 
stated  that  a  Class  I  differential  of  at 
least  $2.15  is  justified  to  compensate  for 
the  reduction  in  returns  to  producers  of 
4  to  5  cents  that  would  result  by  adopt¬ 
ing  for  the  merged  order  the  shrinkage 
provisions  now  contained  in  the  Chat¬ 
tanooga  order  rather  than  those  present¬ 
ly  included  in  the  Appalachian  and 
Knoxville  orders.  The  cooperative’s  claim 
in  this  regard  is  without  foundation.  A 
realistic  appraisal  of  incorporating  the 
present  Chattanooga  (rather  than  Ap¬ 
palachian  and  Knoxville)  order  shrink¬ 
age  provisions  in  the  merged  order  indi¬ 
cates  a  net  effect  on  producer  returns 
significantly  less  than  the  3 -cent  increase 
(from  $2.07  to  $2.10)  in  the  Class  I  dif¬ 
ferential  provided  in  the  merged  order 
(as  compared  to  the  weighted  average 
Class  I  differential  under  the  present 
three  orders) . 

Handlers’  exceptions  contended  that 
their  proposed  $1.84  Class  I  differential 
is  core  justified  under  conditions  in  the 
merged  order  market  than  the  $2.10  dif¬ 
ferential  adopted  in  the  recommended 
decision.  The  lower  differential,  they 
argued,  is  necessary  to  achieve  an  ap¬ 
propriate  relationship  between  the  Class 
I  prices  under  the  Tennessee  Valley  order 
and  other  orders.  Their  exceptions  sug¬ 
gested  that  the  Class  I  prices  in  other 
orders  should  be  revised  upward  to  relate 
more  appropriately  to  the  Tennessee 
Valley  order. 


Consideration  must,  of  course,  be  given 
to  handlers’  concerns  with  respect  to  in¬ 
terorder  price  relationship  among  com¬ 
peting  markets.  It  is  quite  apparent  that 
price  relationships  between  the  three 
markets  here  under  consideration  and 
the  adjacent  Louisville-Lexington- 
Evansville  and  Nashville  orders  have  not 
been  structured  on  the  basts  of  the 
general  thesis  of  interorder  price  rela¬ 
tionships.  The  existing  unusual  price  re¬ 
lationships  are  in  large  measure  reflec¬ 
tive  of  the  significant  differences  in  the 
supply  situation  and  other  economic 
considerations  relating  to  the  procure¬ 
ment  of  milk  for  those  markets.  Not¬ 
withstanding,  it  is  apparent  that  with 
continuing  technological  developments 
the  competitive  situation  between  these 
markets  is  changing  significantly. 

It  is  not  possible  on  the  basis  of  this 
record  to  in  any  way  modify  the  Class  I 
price  level  in  the  neighboring  markets. 
On  the  other  hand,  as  previously  indi¬ 
cated,  it  would  be  totally  inappropriate 
to  provide  a  lower  Class  I  price  level  for 
the  merged  order  than  that  here 
adopted.  This  will  essentially  maintain 
the  relationships  which  have  existed  for 
an  extended  period  of  time. 

It  is  essential  in  the  interest  of  long 
non  market  stability  that  the  price  level 
in  the  Louisville-Lexington-Evansville 
and  Nashville  markets  be  revaluated.  In 
this  regard,  official  notice  is  taken  of  the 
fact  that  hearings  to  accomplish  this  end 
have  already  been  completed. 

(d)  Location  adjustments.  Location 
adjustments  must  be  included  in  the 
order  to  insure  an  appropriate  adjust¬ 
ment  of  the  Class  I  and  uniform  prices 
at  plant  locations  beyond  the  central 
market.  Such  adjustment,  insofar  as 
practicable,  should  be  reflective  of  dis¬ 
tance  from  the  central  market  and  the 
variable  costs  of  moving  milk  to  provide 
equity  of  prices  as  between  handlers 
and  equality  of  returns  among  producers. 

No  location  adjustment  should  apply 
at  any  plant  (1)  in  the  marketing  area 
or  (2)  east  of  the  Mississippi  River  and 
south  of  the  southern  boundary  of  Ten¬ 
nessee  or  the  northern  boundary  of 
South  Carolina. 

At  plants  outside  the  above  named 
areas  and  more  than  90  miles  from  Bris¬ 
tol,  Chattanooga,  and  Knoxville,  Tennes¬ 
see,  the  location  adjustment  should  be  1.5 
cents  for  each  10  miles  or  fraction  thereof 
that  the  plant  is  from  the  nearest  of  such 
basing  points.  The  mileage  for  determin¬ 
ing  the  location  adjustment  should  be 
measured  by  the  shortest  hard-surfaced 
highway  distance  as  determined  by  the 
market  administrator. 

Dairymen,  Inc.,  proposed  that  location 
adjustments  apply  at  plant  locations  60 
miles  or  more  from  Bristol,  Chattanooga, 
Kingsport,  or  Knoxville,  Tennessee,  at 
the  rate  of  12  cents  plus  an  additional  2 
cents  for  each  10  miles  beyond  70  miles. 
As  proposed  by  the  cooperative,  location 
adjustments  would  reduce  Class  I  prices 
at  such  plant  locations  in  Kentucky, 
Tennessee,  West  Virginia,  and  Tazewell 
County,  Virginia;  and  would  increase  the 
Class  I  price  at  other  plant  locations  in 
Virginia,  in  North  Carolina,  and  in  states 


south  of  Tennessee  and  North  Carolina. 
The  cooperative’s  spokesman  held  that 
the  adoption  of  its  proposal  would  pro¬ 
vide  an  appropriate  price  of  milk  for  all 
plants  which  are,  or  might  become,  as¬ 
sociated  with  the  regulated  market. 

A  handler  proposal  would  provide  no 
location  adjustment  at  plants  (1)  in 
North  Carolina,  Tennessee,  and  Virginia; 
(2)  in  states  south  of  Tennessee  and 
North  Carolina;  (3)  within  100  miles  of 
the  marketing  area;  and  (4)  within  350 
miles  of  designated  basing  points  (Bristol, 
Knoxville,  or  Chattanooga,  Tennessee,  or 
Harlan,  Kentucky).  At  plants  located 
elsewhere,  the  Class  I  and  uniform  prices 
would  be  reduced  1.5  cents  for  each  10 
miles  beyond  350  miles  from  the  nearest 
basing  point.  Proponent  handlers  con¬ 
tended  that  such  a  provision  is  necessary 
to  provide  equity  among  handlers. 

Under  the  present  Appalachian  order, 
location  adjustments  apply  at  plants  50 
miles  or  more  from  the  nearer  of  Blue- 
field,  Welch,  or  Princeton,  West  Virginia; 
Harlan,  Kentucky;  or  Kingsport,  Tennes¬ 
see.  The  location  adjustment  reduces  the 
price  at  such  plants  at  the  rate  of  10 
cents  plus  an  additional  1.5  cents  for 
each  10  miles  beyond  60  miles. 

The  Knoxville  order  location  adjust¬ 
ment  reduces  the  price  15  cents  at  plants 
50  miles  or  more  from  Knoxville  plus  an 
additional  1.5  cents  for  each  10  miles  be¬ 
yond  60  miles. 

The  Chattanooga  order  location  ad¬ 
justment  (applicable  only  at  plants  north 
of  the  southern  boundary  of  Tennessee 
and  the  northern  boundary  of  South  Car¬ 
olina)  reduces  the  price  15  cents  at  plants 
more  than  65  miles  from  Chattanooga 
plus  an  additional  1.5  cents  for  each  10 
miles  beyond  75  miles. 

Under  each  of  the  respective  orders  lo¬ 
cation  adjustments  are  not  applicable  to 
plants  located  within  the  marketing  area. 
The  Class  I  price  adopted  herein  is  estab¬ 
lished  at  a  level  deemed  appropriate  to 
obtain  adequate  milk  supplies  at  plant  lo¬ 
cations  f  .o.b.  the  marketing  area.  At  plant 
locations  outside  the  marketing  area, 
however,  the  Class  I  and  uniform  prices 
appropriately  must  be  adjusted  to  reflect 
the  value  of  milk  at  such  locations  rela¬ 
tive  to  its  value  f.o.b.  the  marketing  area. 

For  this  reason,  the  DI  proposal  to  pro¬ 
vide  location  adjustments  that  would  re¬ 
sult  in  higher  Class  I  and  blend  prices  at 
outlying  plants  associated  with  the  mar¬ 
ket  but  located  in  Virginia,  North  Caro¬ 
lina,  and  other  locations  generally  south 
of  Tennessee,  must  be  denied.  To  provide 
such  adjustments  could  only  have  the  ef¬ 
fect  of  limiting  outside  handlers  access  to 
the  regulated  market.  While  competitive 
prices  at  outside  locations,  in  some  situ¬ 
ations,  may  exceed  the  order  prices  here 
provided,  it  would  not  be  appropriate  to 
assess  on  outside  handlers  under  the 
terms  of  the  order  a  price  higher  than 
that  assessed  on  handlers  within  the  reg¬ 
ulated  market. 

An  important  aspect  of  fixing  location 
adjustments,  particularly  for  an  elon¬ 
gated  marketing  area  such  as  is  provided 
herein,  is  to  establish  basing  points  which 
will  tend  to  promote  equity  of  pricing 
among  regulated  handlers.  In  this  con- 
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nection,  the  basing  points  for  computing 
location  adjustments  under  the  combined 
and  extended  order  should  be  Bristol, 
Chattanooga,  and  Knoxville,  Tennessee. 
Many  of  the  regulated  plants  serving  the 
market  are  in  close  proximity  to  these 
cities,  which  are  the  principal  population 
centers  in  the  market.  No  useful  purpose 
would  be  served  by  retaining  the  addi¬ 
tional  basing  points  that  have  been  em¬ 
ployed  under  the  Appalachian  order  or 
to  adopt  additional  new  basing  points. 
The  scheme  of  location  pricing  here 
adopted  will  promote  appropriate  price 
alignment  as  among  competing  handlers. 

Because  of  the  location  of  plants  in 
the  market,  and  the  general  overlapping 
of  procurement  and  distribution  areas  of 
competing  handlers,  it  is  impractical  and 
unnecessary  to  provide  location  adjust¬ 
ments  at  plant  locations  in  the  market¬ 
ing  area  or  within  90  miles  of  the  three 
basing  points  (i.e.,  Bristol,  Chattanooga 
or  Knoxville).  Equity  as  between  han¬ 
dlers  and  among  producers  will  be  ad¬ 
vanced  by  providing  a  single  pricing  at 
all  locations  within  this  area. 

Handlers’  exceptions  held  that  no  loca¬ 
tion  adjustments  should  apply  at  plants 
located  within  110  miles  (rather  than  90 
miles  as  provided  herein)  of  the  nearest 
basing  point.  The  stated  intent  of 
handlers’  exceptions  is  to  have  no  loca¬ 
tion  adjustment  apply  at  London,  Ken¬ 
tucky,  where  the  DI  plant  under  con¬ 
struction  is  scheduled  to  be  in  operation 
before  the  end  of  1976. 

As  adopted  in  this  decision,  the  loca¬ 
tion  adjustment  applicable  at  London, 
based  on  a  distance  of  between  100  to  110 
miles  from  Knoxville,  would  be  minus 
16.5  cents.  This  minus  location  adjust¬ 
ment,  handlers  claimed,  would  give  DI’s 
distribution  from  the  London  plant  an 
advantage  in  competing  for  sales  in  the 
marketing  area  with  distribution  from 
their  plants.  , 

At  the  present  time,  a  fully  regulated 
plant  under  the  Appalachian  order  at 
London  is  subject  to  a  minus  13-cent  lo¬ 
cation  adjustment  under  that  order.  The 
lesser  value  of  milk  at  London  relative  to 
its  value  in  the  marketing  area  is  also 
recognized  in  the  location  pricing  under 
the  Knoxville  and  Chattanooga  orders. 
The  location  adjustments  applicable  at 
London  under  the  present  Knoxville  and 
Chattanooga  orders  are  minus  21  cents 
and  minus  33  cents,  respectively. 

London  is  in  Laurel  County,  Kentucky, 
which  borders  on  both  the  Louisville- 
Lexington-Evansville  and  proposed  Ten¬ 
nessee  Valley  marketing  areas.  It  is  ap¬ 
proximately  140  miles  from  Louisville, 
160  miles  from  Bristol,  190  miles  from 
Chattanooga  and  100  miles  from  Knox¬ 
ville,  the  principal  cities  in  Louis- 
ville-Lexington-Evansville,  Appalachian, 
Chattanooga  and  Knoxville  marketing 
areas.  Handlers  regulated  under  the  Lou¬ 
isville  order,  as  well  as  other  order  han¬ 
dlers,  will  be  competing  for  sales  with  the 
London  plant.  It  is  anticipated  that  milk 
from  the  London  plant  will  be  distributed 
over  a  wide  area,  primarily  within  the 
proposed  Tennessee  Valley  and  Louisville 
marketing  areas.  It  seems  most  prospec¬ 
tive  that  the  plant  will  be  regulated  under 


the  Tennessee  Valley  order.  However,  the 
possibility  of  regulation  under  the  Louis¬ 
ville  order  cannot  totally  be  dismissed. 

The  Louisville  order  Class  I  differential 
at  London  is  $1.49.  This  compares  with  a 
Class  I  differential  at  London  of  $1,935 
($2.10  minus  16.5  cents)  as  provided  in 
this  decision  under  the  Tennessee  Valley 
order.  Providing  for  no  location  adjust¬ 
ment  at  London,  as  proposed  by  handlers, 
would  widen  even  further  the  present 
disparate  spread  between  the  Louisville 
and  Tennessee  Valley  order  Class  I  prices 
applicable  at  London. 

London,  which  is  from  100  to  190  miles 
from  the  major  cities  of  the  Tennessee 
Valley  marketing  area  is,  of  course,  much 
nearer  than  such  cities  to  the  lower 
priced  Federal  order  markets  to  the 
north.  If  no  location  adjustment  were  to 
be  applicable  at  London,  as  handlers  pro¬ 
posed,  the  London  plant  (at  which  the 
Class  I  price  f.o.b.  the  marketing  area 
would  then  apply)  would  be  at  a  disad¬ 
vantage  in  competing  in  their  common 
sales  areas  with  distribution  from  plants 
under  the  lower  priced  orders  to  the 
north.  Also,  if  no  location  adjustment 
were  applicable  at  London,  producers  in 
that  area  could  have  no  assurance  of  a 
continuing  reliable  market  since  the 
plant  would  be  at  a  substantial  disad¬ 
vantage  in  competition  for  sales  with 
Louisville  order  handlers  as  well  as  with 
other  Tennessee  Valley  handlers  in  the 
primary  sales  areas  of  the  respective 
markets. 

The  Class  I  price  adopted  in  this  de¬ 
cision  is  established  at  a  level  deemed 
appropriate  to  obtain  adequate  milk  sup¬ 
plies  at  plant  locations  f.o.b.  the  mar¬ 
ket’s  principal  population  centers  and  to 
insure  an  appropriate  adjustment  of 
Class  I  prices  at  plants  outside  the  mar¬ 
keting  area.  These  adjustments  reason¬ 
ably  reflect  the  value  of  milk  at  such  lo¬ 
cations  relative  to  its  value  f.o.b.  the 
market’s  principal  cities  and  the  variable 
cost  of  moving  milk  to  provide  equity  of 
prices  as  between  handlers  and  equality 
of  returns  among  producers. 

Extending  the  area  in  which  no  loca¬ 
tion  adjustment  shall  apply  to  110  miles 
(rather  than  90  miles)  from  the  nearest 
basing  point  would  tend  to  defeat  the 
primary  purpose  for  which  location  ad¬ 
justment  provisions  are  incorporated  in 
an  order;  i.e.,  pricing  milk  relative  to  its 
value  f.o.b.  the  principal  population  cen¬ 
ters  in  the  marketing  area.  Accordingly, 
the  handler  proposal  is  denied. 

For  plant  locations  east  of  the  Missis¬ 
sippi  River  and  south  of  the  southern 
boundary  of  Tennessee  or  the  northern 
boundary  of  South  Carolina,  no  useful 
purpose  would  be  served  by  the  applica¬ 
tion  of  location  pricing. 

Historically,  the  Chicago  milkshed  has 
been  a  major  source  of  supplemental  sup¬ 
plies  for  markets  throughout  much  of  the 
United  States,  including  the  markets  in 
this  general  region.  To  reflect  the  varia¬ 
ble  cost  of  moving  milk  from  the  Upper 
Midwest  to  distant  markets,  Class  I 
prices  in  Federal  order  markets  are 
structured  to  generally  increase  in  rela¬ 
tion  to  the  distance  from  the  Chicago 


milkshed.  Substantially,  the  gradation  of 
prices  from  market  to  market  from  north 
to  south  reflects  a  differential  approxi¬ 
mating  1.5  cents  per  hundredweight  per 
10  miles.  This  structuring  of  prices  must 
be  recognized  in  the  structuring  of  pric¬ 
ing  under  this  order  in  the  interest  of 
maintaining  orderly  marketing  in  the  re¬ 
gion. 

Prices  in  markets  south  of  the  Tennes¬ 
see  Valley  market  exceed  the  price  es¬ 
tablished  herein.  Milk  markets  to  the 
south  are  generally  in  tight  supply,  and 
handlers  should  not  be  encouraged  by 
price  incentives  to  procure  milk  for  this 
market  from  plants  to  the  south.  To  do 
so  would  encourage  uneconomic  milk 
movements.  To  provide  adjustments 
which  would  reduce  the  order  price  at 
locations  to  the  south  could  distort  the 
interorder  price  alignment  among  com¬ 
peting  plants,  which  is  essential  to  con¬ 
tinuing  orderly  marketing  in  the  region. 

In  its  exceptions  DI  held  that  the  rec¬ 
ommended  decision’s  justification  in  pro¬ 
viding  for  no  location  adjustment  at 
plant  locations  south  of  the  marketing 
area  is  equally  applicable  with  respect 
to  plants  located  in  Virginia  and  North 
Carolina.  The  cooperative  was  particu¬ 
larly  concerned  that  no  location  adjust¬ 
ment  apply  at  Lynchburg,  Virginia,  and 
Asheville,  North  Carolina. 

The  Asheville  plant  has  for  many  years 
been  a  partially  regulated  distributing 
plant  under  the  Appalachian  order  and 
is  expected  to  continue  as  a  partially  reg¬ 
ulated  plant  under  the  merged  order. 
Sinee  Asheville  is  less  than  90  miles  from 
the  nearest  basing  point  in  the  marketing 
area,  no  location  adjustment  would  apply 
at  that  plant  under  the  order.  The  DI 
exception  has  apparently  assumed  that 
Asheville  was  more  than  90  miles  from 
the  nearest  basing  point. 

The  Lynchburg  plant  is  a  fully  reg- 
lated  plant  under  the  Appalachian  order 
and  is  expected  to  be  a  pool  plant  under 
the  merged  order.  Lynchburg  is  196  miles 
from  Bristol. 

Under  the  proposed  merged  order  a 
minus  30-cent  location  adjustment  would 
apply  at  Lynchburg.  This  is  comparable 
to  the  location  adjustment  that  is  now 
applicable  at  Lvnchburg  under  the  Appa¬ 
lachian  order.  There  was  no  testimony  at 
the  hearing  to  indicate  that  the  location 
pricing  at  Lynchburg  has  been  inappro¬ 
priate  or  should  be  significantly 
changed. 

DI  argued  that  in  order  to  better  re¬ 
late  the  Tennessee  Valley  order  Class  I 
price  at  Lynchburg  to  the  Class  I  price 
that  would  be  applicable  there  under  the 
Middle  Atlantic  order,  no  location  adjust¬ 
ment  should  be  applicable  at  Lynchburg. 
The  Class  I  differential  in  Washington, 
D.C.,  under  the  Middle  Atlantic  order 
is  $2.78.  Under  the  location  pricing  of 
the  Middle  Atlantic  order  this  differential 
would  be  reduced  by  27  cents  f.o.b. 
Lynchburg,  resulting  in  a  Class  I  differ¬ 
ential  applicable  at  Lynchburg  under  the 
Middle  Atlantic  order  of  $2.51.  The  Class 
I  differential  at  Lynchburg  under  the 
Tennessee  Valley  order  is  $1.80  (the  $2.10 
Class  I  differential  minus  a  30-cent  lo¬ 
cation  adjustment) . 
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The  Lynchburg  plant  has  no  distribu¬ 
tion  in  the  Middle  Atlantic  market  and 
does  not  compete  for  sales  or  for  its  milk 
supplies  with  Middle  Atlantic  order  han¬ 
dlers.  Its  prinicipal  competitors  are  Ten¬ 
nessee  Valley  order  handlers.  As  indi¬ 
cated  elsewhere  in  this  decision,  the  lo¬ 
cation  pricing  under  the  Tennessee  Val¬ 
ley  order  is  based  on  the  value  of  milk 
at  the  principal  population  centers  in  the 
marketing  area.  Bristol,  the  nearest  of 
such  population  centers,  is  366  miles  from 
Washington,  D.C.  Under  the  location 
pricing  of  the  Middle  Atlantic  order  this 
would  result  in  a  minus  location  adjust¬ 
ment  of  53.5  cents  at  Bristol,  which  re¬ 
flects  more  meaningfully  the  relationship 
of  the  Class  I  prices  under  the  Middle 
Atlantic  and  the  Tennessee  Valley  orders. 

The  Lynchburg  plant,  which  is  owned 
and  operated  by  DI.  is  considerable  dis¬ 
tance  from  the  marketing  area.  All  other 
plant  that  would  be  fully  regulated 
under  the  merged  order  are  in,  or  in  close 
proximity  to,  the  major  popultaion  cen¬ 
ters  in  the  marketing  area.  The  Class  I 
price  f.o.b.  Lynchburg  under  the  Tennes¬ 
see  Valley  order  appropriately  reflects 
the  196-mile  distance  from  Lynchburg  to 
the  nearest  population  center  in  the  mar¬ 
keting  area. 

The  Appalachian.  Chattanooga  and 
Knoxville  orders  all  provide  for  applying 
location  adjustments  at  plants  in  Vir¬ 
ginia  and  North  Carolina  that  are  out¬ 
side  specified  distances  from  major  cities 
in  each  of  the  orders.  The  Chattanooga 
order  provides  that  no  location  adjust¬ 
ments  shall  be  applicable  at  plants  south 
of  the  southern  border  of  Tennessee  or 
the  northern  border- of  South  Carolina, 
the  same  as  provided  in  this  decision. 

The  overlapping  sales  and  procure¬ 
ment  areas  of  handlers  regulated  by  the 
Georgia  and  Chattanooga  orders  were 
recognized  when  the  present  Chat¬ 
tanooga  order  location  adjustment  pro¬ 
visions  were  adopted  in  1969.  The  struc¬ 
ture  of  pricing  herein  adopted  will  con¬ 
tinue  essentially  th?  identical  interorder 
price  relationships  which  have  existed 
between  Georgia  and  Chattanooga  regu¬ 
lated  plants. 

DI  urged  the  adoption  of  a  location 
adjustment  rate  of  two  cents  per  10- 
mile  distance  rate  rather  than  the  1.5 
cent  rate  here  adopted.  It  contended  that 
the  present  rate,  which  has  been  used 
for  an  extended  period  of  time,  no  longer 
reflects  the  cost  of  transporting  milk 
from  distant  plants  to  the  market.  In 
support  of  their  position,  the  coopera¬ 
tive  introduced  data  showing  actual 
charges  it  had  paid  for  the  hauling  of 
supplemental  milk  from  Wisconsin  to 
various  points  in  Indiana,  Kentucky  and 
Ohio  during  the  fall  months  of  1974. 
These  data  showed  hauling  rates  vary¬ 
ing  from  1.8  to  2.3  cents  per  hundred¬ 
weight  per  10  miles.  The  cooperative  also 
presented  information  showing  substan¬ 
tial  price  increases  in  various  items  af¬ 
fecting  transportation  costs,  such  as 
costs  for  trucks,  tankers  and  fuel. 

Handler  representatives  acknowledged 
that  transportation  costs  had  increased. 
However,  they  urged  that  1.5  cent  per 


10-mile  distance  be  used  in  any  location 
adjustment  provisions  to  be  contained  in 
any  order  or  orders  resulting  from  this 
hearing.  They  contended  it  would  be  in¬ 
appropriate  to  increase  the  1.5  cent 
factor  unless  it  is  increased  in  all  Federal 
orders  at  the  same  time. 

It  is  neither  appropriate  nor  neces¬ 
sary  to  establish  higher  prices  in  this 
market  solely  to  reflect  the  currently 
higher  transportation  costs  for  moving 
milk.  Such  objective  can  only  be  accom¬ 
plished  through  a  general  hearing  cover¬ 
ing  all  Federal  orders.  At  any  such  hear¬ 
ing,  one  of  the  matters  which  would  have 
to  be  resolved  would  be  how  this  might 
be  accomplished  within  the  limits  of  the 
present  variation  in  Class  I  prices  from 
north  to  south.  Further,  if  the  total  dif¬ 
ference  in  prices  north  to  south  were  to 
be  increased,  an  important  consideration 
at  such  hearing  would  center  on  how  this 
might  be  accomplished  under  the  stand¬ 
ards  of  the  Act  and  existing  supply-de¬ 
mand  relationships.  Accordingly,  the  2- 
cent  per  10-mile  location  adjustment 
rate  proposed  by  thd"  cooperative  is 
denied. 

A  handler  proposal  submitted  at  the 
hearing  w’ould  apply  location  adjust¬ 
ments  to  the  Class  I  price  based  on  the 
location  where  the  Class  I  milk  is  dis¬ 
posed  of  instead  of  at  the  location  of 
the  plant  to  which  milk  was  delivered 
from  producers’  farms.  Since  the  Act 
specifically  provides  for  the  pricing  of 
milk  at  “the  locations  at  which  delivery 
•  •  *  is  made”,  the  proposal  is  denied. 

The  merger  proponent  urged  continua¬ 
tion  of  the  order  provisions  that  limit 
the  amount  of  the  location  adjustment 
which  may  be  allowed  under  certain  con¬ 
ditions.  When  a  distant  pool  supply  plant 
ships  milk  under  an  agreed  upon  Class  I 
classification  to  a  pool  distributing  plant 
in  the  marketing  area,  the  pool  obliga¬ 
tion  of  the  supply  plant  operator  will 
usually  be  the  Class  I  price  adjusted  for 
the  location  of  the  supply  plant.  How¬ 
ever,  to  the  extent  that  the  distributing 
plant  receiving  supply  plant  milk  has 
also  received  milk  directly  from  pro¬ 
ducers  to  cover  its  Class  I  sales,  the  sup¬ 
ply  plant  operator  does  not  receive  the 
location  adjustment  credit  (equal  to  the 
amount  of  the  location  adjustment  at 
his  plant)  otherwise  applicable  with  re¬ 
spect  to  his  pool  obligation  for  the  Class 
I  milk  so  transferred. 

The  basic  concept  of  this  limitation  on 
location  adjustment  credits  should  be 
carried  forth  under  the  merged  order.  A 
distributing  plant  operator  appropriately 
should  be  required  to  assign  his  locally 
produced  milk  first  to  his  Class  I  needs. 
Permitting  a  handler  to  bring  in  distant 
supply  plant  milk  for  Class  I  use  and 
then  to  allocate  the  local  supply  into  low¬ 
er  valued  uses  would  result  in  subsidizing 
from  the  pool,  at  the  expense  of  reduced 
returns  to  producers,  the  unnecessary 
transportation  of  milk  to  the  market. 
This  is  because  the  Class  I  milk  involved 
would  be  priced  not  at  the  location  of 
the  distributing  plant  but  at  the  supply 
plant  location  where  the  Class  I  price  is 
lower.  This  would  subvert  the  intent  of 


the  Class  I  price  level  at  the  distributing 
plant,  which  is  to  attract  milk  to  that 
location  for  Class  I  use.  It  is  this  price 
level  that  must  be  reflected  in  returns  to 
producers. 

Distributing  plants  relying  on  supply 
plant  milk  for  Class  I  use  should  be  en¬ 
couraged  to  draw  such  milk  from  the 
nearest  plant  or  plants.  Otherwise,  pro¬ 
ducers  on  the  market  would  have  their 
returns  lowered  through  the  granting  of 
price  credits  on  milk  unnecessarily 
moved  between  pool  plants  for  other 
than  Class  I  use. 

In  some  situations  a  distributing  plant 
in  the  marketing  area  may  receive  milk 
from  a  near-in  supply  plant  under  an 
agreed  Class  IH  classification  while  re¬ 
ceiving  an  equivalent  amount  of  more 
distant  supply  plant  milk  under  an 
agreed  Class  I  classification.  Although 
the  more  distant  plant  would  be  eligible 
for  a  location  adjustment  credit  under 
such  circumstances  under  the  provisions 
adopted  herein,  such  credit  should  be 
limited  to  the  lesser  credit  that  would 
have  been  applicable  to  the  near-in 
supply  plant  milk  had  it  been  classified 
as  Class  I  milk.  This  procedure  serves 
to  restrict  the  transportation  costs  which 
are  borne  by.  the  pool,  and  hence  all  pro¬ 
ducers,  to  that  necessary  to  fulfill  han¬ 
dler’s  Class  I  needs. 

(e)  Partial  payments  to  producers. 
Handlers  should  be  required  to  make  a 
partial  payment  for  milk  received  during 
the  first  15  days  of  the  month  from  pro¬ 
ducers  and  cooperative  bulk  tank  han¬ 
dlers  at  not  less  than  the  Class  III  price 
for  the  preceding  month  or  90  percent 
of  the  uniform  price  for  the  preceding 
month,  whichever  is  higher.  The  pay¬ 
ment  should  be  made  on  or  before  the 
last  day  of  the  month  with  respect  to  all 
milk  received  during  the  first  15  days  of 
the  month  from  producers  who  had  not 
discontinued  delivery  to  the  handler  by 
the  25th  day  of  the  month.  Partial  pay¬ 
ments  to  cooperatives  authorized  to  col¬ 
lect  payment  for  members  should  be 
made  two  days  before  the  last  day  of  the 
month. 

The  Chattanooga  order  requires  a  par¬ 
tial  payment  by  the  last  day  of  the 
month  for  milk  delivered  during  the  first 
15  days  of  the  month  by  producers  who 
had  not  discontinued  delivery  to  the 
handler  before  the  25th  of  the  month. 
The  payment  rate  is  the  previous 
month’s  Class  III  price.  Payments  to  co¬ 
operatives  authorized  to  collect  for  pro¬ 
ducer  members  are  due  two  days  earlier 
than  payments  to  individual  producers. 
Authorized  deductions  from  the  partial 
payment  are  allowed. 

The  Knoxville  order  partial  payment 
provisions  are  similar  to  those  in  the 
Chattanooga  order.  How’ever,  deductions 
from  the  partial  payment  are  not  allowed 
and  the  payment  must  be  made  whether 
or  not  a  producer  had  discontinued  his 
shipments  to  the  handler  during  the 
month. 

The  present  Appalachian  order  re¬ 
quires  no  partial  payments  for  producer 
milk. 

Dairymen,  Inc.,  proposed  that  han¬ 
dlers  be  required  to  make  separate  par- 
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tial  payments  for  producer  milk  received 
during  each  of  the  first  two  10-day  de¬ 
livery  periods  of  the  month.  Under  this 
•  proposal  these  payments,  at  90  percent 
of  the  previous  month’s  uniform  price, 
would  be  due  on  the  17th  and  27th  of 
the  month  to  individual  producers  and 
two  days  earlier  to  cooperatives  collect¬ 
ing  for  their  member  producers.  In  its 
post-hearing  brief,  the  cooperative  urged 
that  the  rate  of  payment  be  not  less  than 
the  previous  month’s  Class  III  price.  The 
cooperative’s  proposal  would  permit  au¬ 
thorized  deductions  to  be  withheld  from 
the  partial  payments. 

Proponent  cooperative’s  spokesman 
recognized  that  its  proposed  partial  pay¬ 
ment  provisions  would  increase  handlers’ 
costs  for  milk,  but  held  they  are  needed 
to  improve  the  cash  flow  to  dairy  farm¬ 
ers.  He  contended  that  dairy  farmers, 
faced  with  increasing  production  costs 
and  greater  demands  for  cash  for  pur¬ 
chasing  items  needed  to  continue  pro¬ 
ducing  milk,  urgently  need  payment  for 
their  milk  at  a  higher  rate  and  at  more 
frequent  intervals.  Higher  interest  rates 
in  the  last  two  years  were  cited  in  partic¬ 
ular  as  justifying  more  frequent  pay¬ 
ments  to  producers. 

Handlers  proposed  a  single  partial  pay¬ 
ment  to  be  made  by  the  last  day  of  the 
month  at  the  previous  month’s  Class  IH 
price.  Such  partial  payment  would  apply 
to  all  milk  received  during  the  first  15 
days  of  the  month  from  producers  who 
had  not  discontinued  shipping  to  such 
handler  before  the  25th  day  of  the 
month.  Their  proposal  would  permit  au¬ 
thorized  deductions  to  be  withheld  in 
making  such  partial  payment. 

Handlers  opposed  any  requirement  for 
two  partial  payments  on  the  basis  that 
the  reasons  cited  by  proponent  for  need¬ 
ing  more  frequent  partial  payments  re¬ 
flect  general  business  conditions  facing 
handlers  and  producers  alike.  Handlers’ 
representatives  contended  the  order 
should  not  be  changed  to  recognize 
producers’  problems  at  the  expense  of 
handlers. 

Handlers  claimed  that  two  partial  pay¬ 
ments  for  a  large  volume  of  producer 
milk  at  a  higher  rate,  as  proposed,  would 
significantly  increase  their  costs  for 
milk.  In  addition  to  requiring  more  fre¬ 
quent  cash  outlays,  administrative  costs 
related  to  making  more  frequent  pay¬ 
ments  would  increase  as  well,  according 
to  their  spokesmen.  They  also  contended 
that  adoption  of  the  proposal  would  im¬ 
pose  a  burdensome  time  schedule  on 
handlers  during  the  first  15  days  of  the 
month. 

The  Milk  Industry  Foundation,  a  na¬ 
tional  trade  association  of  milk  proc¬ 
essors,  opposed  the  proposal  for  two  par¬ 
tial  payments  and  stated  that  its  adop¬ 
tion  would  result  in  added  costs  to 
handlers.  It  took  the  position  that  any 
changes  to  be  made  in  payment  dates  or 
procedures  should  be  applicable  on  a  uni¬ 
form  basis  in  all  Federal  orders. 

Since  producers  must  make  cash  out¬ 
lays  for  their  production  inputs  or,  in 
the  alternative,  borrow  money  in  the 
competitive  commercial  market  to  cover 


their  production  costs,  it  is  readily  un¬ 
derstandable  that  they  desire  prompt 
payment  for  their  milk.  At  the  same 
time,  it  is  also  understandable  that 
handlers  oppose  change  from  traditional 
market  payment  practices  that  would  in¬ 
crease  their  payment  costs. 

There  was  no  opposition  to  a  require¬ 
ment  that  handlers  make  a  partial  pay¬ 
ment  prior  to  the  date  for  final  payment 
for  milk.  Although  such  payments  are 
not  now  required  under  the  Appalachian 
order,  both  producers  and  handlers  regu¬ 
lated  under  that  order  supported  the 
adoption  of  a  partial  payment  provision 
for  the  merged  and  extended  order.  Un¬ 
der  these  circumstances,  it  is  concluded 
that  a  single  advance  payment  for  milk 
delivered  during  the  first  15  days  of  the 
month  is  appropriate.  Such  payment 
should  be  required  on  or  before  the  last 
day  of  the  month  (two  days  earlier  if 
payment  is  made  to  the  cooperative)  for 
all  producers  who  had  not  discontinued 
delivery  to  the  handler  before  the  25  th 
day  of  the  month.  This  comports  with 
the  traditional  payment  procedure  fol¬ 
lowed  in  most  milk-  markets.  While  the 
two  advance  payments  requested  by  the 
cooperative  could,  under  some  circum¬ 
stances,  insure  a  better  cash  flow  for 
some  producers,  this  procedure  wouklnot 
over  time  change  the  total  monies  a  pro¬ 
ducer  would  receive  in  a  30-day  period. 
In  light  of  the  potential  additional  costs 
to  handlers  and  an  additional  admin¬ 
istrative  cost  which  would  be  incurred, 
there  is  no  compelling  justification  for 
the  requested  two  partial  payments. 

Requiring  a  partial  payment  rate  (90 
percent  of  the  previous  month’s  uniform 
price)  as  proposed  by  the  cooperative, 
will  provide  assurance  to  producers  of  a 
partial  payment  closely  reflecting  the 
value  of  their  milk  deliveries  during  the 
first  half  of  the  month.  In  light  of  the 
lapse  of  time  between  delivery  and  time 
of  payment,  it  is  desirable  that  the  pay¬ 
ment  reflect  the  approximate  value  of 
the  milk  for  which  payment  is  being 
made.  The  purpose  of  the  change  in  pay¬ 
ment  rate  to  90  percent  of  the  previous 
month  is  to  increase  the  amount  of 
partial  payment.  It  would  be  inappropri¬ 
ate  if  the  change  should  result  in  a 
lesser  payment.  Accordingly,  it  is  pro¬ 
vided  that  such  payment  rate  shall  not 
under  any  circumstance  be  less  than  the 
previous  month’s  Class  HI  price. 

In  opposing  the  cooperative’s  proposal 
for  two  partial  payments,  handlers  ex¬ 
pressed  concern  that  the  likelihood  of 
overpayments  to  producers  w'ho  discon¬ 
tinued  milk  deliveries  during  the  month 
would  be  increased.  Since  the  partial 
payment  provisions  adopted  herein  apply 
only  to  the  first  15  days’  deliveries  by 
producers  who  had  not  discontinued 
shipping  by  the  25th  of  the  month,  the 
likelihood  of  any  overpayments  is 
minimized. 

Recognizing  that  producers  may  pur¬ 
chase  supplies  through  their  handler  on 
credit  or  arrange  with  the  handler  to  pay 
assignments  against  monies  due  from 
their  milk  proceeds.  It  is  appropriate  that 
the  order  permit  proper  deductions  from 


the  individual  producer  payments  au¬ 
thorized  in  writing  by  the  producer. 

Although  the  findings  in  the  recom¬ 
mended  decision  were  that  the  merged 
order  should  permit  proper  deductions 
from  the  individual  producer  payments 
authorized  in  writing  by  the  producer, 
this  was  not  clearly  indicated  in  the  order 
language  in  the  recommended  decision. 
A  handler  exception  urged  that  the  order 
explicitly  authorize  such  deductions 
from  payments  otherwise  due  individual 
producers,  particularly  with  respect  to 
the  partial  payments  for  producer’s  milk 
delivered  during  the  first  15  days  of  the 
month.  This  is  done  in  the  attached 
order. 

(f)  Base-excess  plan.  A  base-excess 
plan  should  not  be  included  in  the 
merged  order. 

A  handler  proponent  of  merging  the 
Chattanooga  and  Knoxville  orders  pro¬ 
posed  including  the  Chattanooga  order’s 
base-excess  plan  provisions  in  any  order 
resulting  from  this  proceeding  that 
would  regulate  his  plant.  (Under  the 
Chattanooga  order,  a  daily  base  is  cal¬ 
culated  for  each  producer  in  accordance 
with  his  deliveries  in  September  through 
January.  In  the  following  March  through 
July,  a  producer  is  paid  a  base  price  for 
his  deliveries  that  are  not  in  excess  of  his 
base  and  a  lower  price  for  any  additional 
milk  delivered.)  The  handler  claimed 
that  failure  to  provide  a  base-excess  plan 
would  result  in  extreme  and  costly  sea¬ 
sonal  production  variations. 

Dairymen,  Inc.  (DI),  proponent  of  the 
three-market  merger,  although  its  hear¬ 
ing  notice  proposal  included  no  base-ex¬ 
cess  plan,  supported  inclusion  of  such  a 
plan  in  the  merged  order.  The  coopera¬ 
tive’s  spokesman  contended  that  adop¬ 
tion  of  a  base-excess  plan  would  benefit 
consumers,  processors,  and  producers  by 
encouraging  a  leveling  of  seasonal  milk 
production. 

One  handler  opposed  including  a  base- 
excess  plan  in  any  order  resulting  from 
the  hearing  that  would  involve  the  Ap¬ 
palachian  market.  He  contended  that  the 
Appalachian  and  Knoxville  orders  have 
operated  successfully  without  such  a 
plan.  He  expressed  the  view  that  because 
the  proposed  merged  order  is  a  high  Class 
I  utilization  market  without  a  sub¬ 
stantial  seasonal  production  problem,  a 
base-excess  plan  would  serve  only  to  re¬ 
strict  entry  of  new  producers  into  the 
market  in  an  unnecessary  manner. 

A  base-excess  plan  has  operated  under 
the  Chattanooga  order  since  its  incep¬ 
tion  in  1956.  Base-excess  plans  formerly 
included  in  the  Knoxville  and  Appa¬ 
lachian  orders  were  terminated  1  in  1968 
and  1971,  respectively. 

In  supporting  a  base-excess  plan  for 
the  merged  order,  DI  relied  upon  pro¬ 
duction  data  of  its  member  producers 
to  demonstrate  the  leveling  effect  of  the 


1  Official  notice  Is  taken  of  the  order  ter¬ 
minating  the  base-excess  provisions  in  the 
KnoxvlUe  order,  effective  December  7.  1968 
(33  F.R.  8228)  and  of  the  order  terminating 
the  base-excess  provisions  In  the  Appalach¬ 
ian  order,  effective  March  25,  1971  (36  F.R. 
5576) . 


FEDERAL  REGISTER,  VOL  41,  NO.  158 — FRIDAY,  AUGUST  13,  1976 


34460  PROPOSED  RULES 


cooperative-operated  base-excess  plan 
on  production.  Its  member  producers’ 
daily  production  for  the  months  of 
lowest  production  in  each  year  averaged 
88  percent  of  that  for  the  highest  pro¬ 
duction  months  in  the  same  year  during 
the  most  recent  seven-year  period. 

The  proponent  of  a  base-excess  plan 
pointed  out  that  the  cooperative  operates 
a  base-excess  plan,  and  under  such  cir¬ 
cumstances  the  order  should  include 
such  a  plan  so  that  nonmember  pro¬ 
ducers  would  receive  payment  for  their 
milk  on  the  same  basis  as  member 
producers. 

Seasonal  variations  in  total  milk  pro¬ 
duction  pooled  under  the  three  orders 
are  not  extreme.  In  1974,  production  per 
day  in  August,  September  and  October 
(the  months  of  lowest  production)  aver¬ 
aged  86  percent  of  daily  production  in 
March,  April  and  May  (the  months  of 
highest  production) .  The  record  provides 
no  indication  that  a  base-excess  plan 
could  achieve  a  more  desirable  season¬ 
ality  of  production  or  is  needed  to  main¬ 
tain  the  present  seasonality  of  produc¬ 
tion. 

When  the  base-excess  plan  in  the  Ap¬ 
palachian  order  was  terminated  in  1971, 
it  was  at  the  request  of  DI,  representing 
99  percent  of  the  producers  under  the 
order.  The  basis  for  the  request  was  that 
the  cooperative  had  recently  adopted  a 
base-excess  method  of  paying  producers 
considerably  different  from  the  base- 
excess  plan  in  the  order. 

Termination  of  the  Knoxville  base- 
excess  plan  in  1968  resulted  from  the  re¬ 
quest  of  Tennessee  Valley  Milk  Pro¬ 
ducers  (which  later  became  a  part  of 
DI) ,  representing  98  percent  of  the 
order’s  producers.  The  cooperative  then 
reblended  the  proceeds  from  the  sale  of 
its  members’  milk,  irrespective  of  where 
sold,  and  paid  its  members  under  the 
Knoxville  and  Chattanooga  orders  on 
the  same  basis.  The  request  for  termina¬ 
tion  was  granted  to  assist  the  coopera¬ 
tive  in  using  a  uniform  base-excess  plan 
in  paying  its  members. 

DI,  under  its  base-excess  plan  operated 
outside  the  order,  reblends  the  proceeds 
from  the  sale  of  its  members’  milk  in  a 
number  of  markets,  including  the  three 
proposed  to  be  merged.  In  effect,  the  rea¬ 
sons  for  removing  the  base-excess  plans 
from  the  Appalachian  and  Knoxville 
orders  are  equally  applicable  under  cur¬ 
rent  conditions  as  justification  for  not 
including  a  base-excess  plan  in  the 
attached  order. 

Notwithstanding,  DI  and  the  handler 
proponent  of  a  base-excess  plan  ex¬ 
cepted  to  the  recommended  decision’s 
failure  to  provide  for  a  base-excess  plan. 
According  to  DI’s  exceptions,  a  base-ex¬ 
cess  plan  is  now  needed  because  of 
changed  marketing  conditions  in  the 
area  since  the  Appalachian  and  Knox¬ 
ville  base-excess  plans  were  terminated. 
The  principal  change  in  marketing  con¬ 
ditions  cited  by  DI  is  the  "considerable 
nonmember  milk”  under  the  Appala¬ 
chian  order  now  in  contrast  to  the  99 
percent  of  Appalachian  order  producer 
milk  delivered  by  DI  members  when  that 


order’s  base- excess  plan  was  terminated 
in  1971. 

The  proponent  handler’s  exceptions 
state  that  a  base-excess  plan  should  be 
included  in  the  merged  order  because  it 
would  have  a  stabilizing  effect  on  the 
market,  thereby  achieving  a  more  com¬ 
plete  attainment  of  the  orderly  market¬ 
ing  objectives  of  the  Act;  because  it  was 
maintained  continuously  in  the  Chat¬ 
tanooga  order  for  a  number  of  years 
and  is  being  maintained  as  a  desirable 
market  tool  in  other  Federal  orders ;  and 
because  DI,  which  represents  a  major¬ 
ity  of  the  producers  on  the  market,  sup¬ 
ports  inclusion  of  a  base-excess  plan  un¬ 
der  the  merged  order.  The  handler’s  ex¬ 
ceptions  also  contended  that  a  base-ex¬ 
cess  plan  should  be  included  in  the  order 
so  that  cooperative  members  and  non¬ 
member  producers  would  be  paid  on  the 
same  base-excess  plan. 

The  record  of  this  hearing  does  not 
support  the  need  for  a  base-excess  plan. 
The  fact  that  the  cooperative  operates 
its  own  plan,  reblending  proceeds  from 
the  same  of  its  members’  milk  in  a  num¬ 
ber  of  markets,  necessarily  limits  the 
possible  effectiveness  of  a  base-excess 
plan  under  the  order. 

Nevertheless,  if  interested  parties  de¬ 
sire  that  further  consideration  be  given 
to  the  adoption  of  a  base-excess  plan, 
the  matter  appropriately  should  be  ex¬ 
plored  in  a  new  proceeding  at  a  later 
date.  It  is  not  necessary  or  appropriate 
to  further  delay  the  proceeding  for  this 
purpose. 

(g)  Administrative  provisions,  (1)  Ad¬ 
vancing  announcement  of  Class  II  price. 
One  handler  proposal  considered  at  the 
hearing  would  provide  that  the  Class  n 
price  for  the  month  be  announced  by  the 
5th  day  of  the  preceding  month  and  be 
based  on  the  basic  formula  price  for  the 
second  preceding  month. 

A  similar  proposal  by  handlers  was  de¬ 
nied  in  a  decision  issued  February  19, 
1974  (39  F.R.  8452)  concerning  classifi¬ 
cation  and  other  issues  in  39  orders,  in¬ 
cluding  the  Chattanooga  order.  Hie 
present  proceeding  does  not  present  any 
changed  circumstances  that  provide  a 
basis  for  different  conclusion  with  re¬ 
spect  to  the  Tennessee  Valley  market¬ 
ing  area.  The  proposal  is  denied  for  the 
identical  reasons  stated  by  the  Assistant 
Secretary  in  his  February  19.  1974  deci¬ 
sion,  official  notice  of  which  is  taken. 

The  hearing  on  which  this  decision  is 
based  was  reopened  June  2,  1976,  at 
Clayton,  Missouri.  That  hearing,  at 
which  amendments  to  31  other  orders 
were  also  considered,  was  concerned 
with  the  "advance”  Class  II  pricing  pro¬ 
vision  resulting  from  the  February  19, 
1974,  decision  referred  to  above.  Should 
any  change  in  the  date  for  announcing 
the  Class  II  price  as  herein  provided  be 
made  as  a  result  of  that  hearing,  this  will 
be  implemented  by  amendment  action. 

(2)  Allowing  handlers  to  report  on 
basis  of  two  accounting  periods  in  any 
month.  Proposals  to  allow  handlers  the 
option  of  filing  two  monthly  reports  of 
receipts  and  utilization  should  not  be 
adopted. 


Under  proposals  submitted  by  Dairy¬ 
men,  Inc.,  and  by  other  handlers,  a  han¬ 
dler  could  elect  to  report  milk  receipts 
and  utilization  for  any  month  on  the 
basis  of  two  accounting  periods.  The 
present  Appalachian  order  provides  for 
filing  two  reports  if  a  handler  so  elects. 

A  spokesman  for  proponent  handlers 
testified  that  permitting  two  accounting 
periods  within  a  single  month  would  pro¬ 
vide  handlers  greater  flexibility  in  pro¬ 
curing  milk  supplies.  He  maintained 
that  such  flexibility  would  result  from 
being  able  to  more  nearly  trace  the  ac¬ 
tual  use  of  particular  receipts.  Accord¬ 
ing  to  his  testimony,  this  would  be  of 
benefit  in  assuring  an  adequate  supply  of 
milk. 

At  the  hearing  and  in  their  exceptions 
proponent  handlers  argued  that  per¬ 
mitting  two  accounting  periods  within 
a  single  month  would  provide  handlers 
greater  flexibility  in  procuring  milk  sup¬ 
plies.  They  maintained  that  such  flexi¬ 
bility  would  result  from  being  able  to 
more  nearly  trace  the  actual  use  of  par¬ 
ticular  receipts.  According  to  their  testi¬ 
mony,  this  would  be  of  benefit  in  assur¬ 
ing  an  adequate  supply  of  milk. 

The  claim  that  an  option  of  filing  two 
reports  would  benefit  handlers  was  not 
substantiated  by  the  evidence.  Two  of 
the  three  orders  merged  in  this  decision 
require  a  single  monthly  report  of  re¬ 
ceipts  and  utilization.  Throughout  the 
Federal  order  system  the  month  is  the 
prescribed  accounting  period.  No  evi¬ 
dence  was  presented  to  show  that  han¬ 
dlers  under  the  Knoxville  and  Chatta¬ 
nooga  orders  have  in  any  way  been  ad¬ 
versely  affected  by  the  lack  of  the  option 
for  split  accounting.  Additionally,  there 
is  no  indication  that  handlers  under  the 
Appalachian  order  have  ever  utilized  the 
option.  The  record  fails,  therefore,  to 
establish  that  any  useful  purpose  would 
be  served  by  including  the  proposed  pro¬ 
vision  in  the  merged  order. 

(3)  Interest  on  overdue  accounts.  Pro¬ 
ponent  cooperative  proposed  a  one-half 
percent  per  month  interest  charge  on 
any  unpaid  obligation  incurred  under 
the  order.  As  proposed,  the  change  would 
be  applied  on  the  first  day  of  the  month 
following  the  due  date  and  on  the  first 
day  of  each  month  thereafter  until  such 
obligation  is  paid.  The  interest  provi¬ 
sion,  as  proposed,  would  apply  to  money 
owed  by  a  handler  to  the  market  admin¬ 
istrator,  by  the  market  administrator  to 
a  handler,  and  by  a  handler  to  a  pro¬ 
ducer  or  a  cooperative.  Proponent 
claimed  such  provisions  are  needed  to 
insure  prompt  payment  of  obligations 
imposed  under  the  order. 

Handlers  opposed  adoption  of  the  co¬ 
operative’s  proposal  on  the  grounds  that 
such  provisions  are  not  included,  and 
have  not  been  needed,  in  the  three  exist¬ 
ing  orders.  Their  spokesmen  particularly 
opposed  applying  late-payment  charges 
on  handler  obligations  to  producers  and 
cooperatives.  They  express  the  view  that 
good  credit  policing  by  producer  coop¬ 
eratives  and  others  would  obviate  any 
need  for  including  such  provisions  in  an 
order. 
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There  Is  no  Indication  on  the  rec¬ 
ord  of  any  significant  delinquencies  by 
handlers  on  the  market  in  meeting  pay¬ 
ment  obligations  to  the  market  adminis¬ 
trator  or  to  producers,  including  co¬ 
operatives.  We  are  not  aware  that  there 
has  been,  or  is,  any  problem  in  the  mat¬ 
ter  of  payments.  Clearly,  the  proposal 
presented  could  not  be  helpful.  To  the 
contrary,  the  fact  that  interest  charges 
would  not  be  instituted  until  the  first  day 
of  the  month  following  the  due  date 
could  only  encourage  handlers  to  defer 
payment  obligations  until  the  end  of  the 
month.  This  has  been  the  experience 
with  interest  charges  under  Federal  or¬ 
ders  when  a  grace  period  is  specifically 
provided.  In  addition,  (1)  an  interest 
charge  of  one-half  percent  per  month 
could  not  be  expected  to  implement  pay¬ 
ment  and  (2)  there  is  no  practical  way 
in  which  an  interest  charge  could  be  ef¬ 
fectively  administered  on  handler  obli¬ 
gations  to  producers  and  cooperatives. 

Under  the  circumstance,  it  is  con¬ 
cluded  that  no  interest  provision  should 
be  adopted  on  the  basis  of  this  record. 
If  such  a  provision  nevertheless  is  de¬ 
sired,  the  matter  should  be  explored  in 
greater  depth  in  another  proceeding. 

(4)  Merger  of  the  administrative  ex¬ 
pense,  marketing  service,  and  producer- 
settlement  funds.  To  accomplish  the 
merger  of  the  three  orders  effectively  and 
equitably,  the  reserves  in  the  administra¬ 
tive  expense  funds  that  have  resulted  un¬ 
der  the  individual  orders  should  be  com¬ 
bined.  A  similar  procedure  should  be  fol¬ 
lowed  with  respect  to  the  marketing 
service  and  producer-settlement  fund 
reserves  of  the  individual  orders. 
Any  liabilities  of  such  funds  un¬ 
der  the  individual  orders  should  be 
paid  from  the  appropriate  new  fund  es¬ 
tablished  under  the  merged  order.  Sim¬ 
ilarly,  obligations  that  are  due  the  sev¬ 
eral  funds  under  the  individual  orders 
should  be  paid  to  the  appropriate  com¬ 
bined  fund  under  the  merged  order. 

The  money  paid  to  the  administrative 
expense  fund  is  each  handler’s-  propor¬ 
tionate  share  of  the  cost  of  administer¬ 
ing  the  order.  It  is  ^anticipated  that  all 
handlers  currently  regulated  under  the 
individual  orders  will  continue  to  be  reg¬ 
ulated  under  the  merged  order.  In  view 
of  this,  it  would  be  an  unnecessary  ad¬ 
ministrative  and  financial  burden  to  al¬ 
locate  back  to  handlers  the  reserve  funds 
under  the  individual  orders  and  then  ac¬ 
cumulate  an  adequate  reserve  for  the 
merged  order.  It  is  equally  equitable  and 
more  efficient  to  combine  the  administra¬ 
tive  monies  accumulated  under  the  in¬ 
dividual  orders  and  to  pay  any  liabilities 
against  such  funds  from  the  consoli¬ 
dated  fund  of  the  merged  order. 

The  money  accumulated  in  the  mar¬ 
keting  service  funds  of  the  individual 
orders  is  that  which  has  been  paid  by 
producers  for  whom  the  market  admin¬ 
istrator  is  performing  services.  The  pro¬ 
ducers  who  have  contributed  to  the  mar¬ 
keting  service  fund  of  each  order  are 
expected  to  continue  to  supply  milk 
under  the  merged  order.  The  consolida¬ 
tion  of  the  reserves  in  the  individual 


marketing  service  funds  is  therefore  ap¬ 
propriate  in  view  of  the  continuation  of 
the  marketing  service  program  for  these 
producers  under  th£  merged  order. 

The  producer-settlement  fund  bal¬ 
ances  in  the  three  orders  should  be  com¬ 
bined  so  that  the  producer-settlement 
fund  under  the  merged  order  may  be 
continued  without  interruption.  The  pro¬ 
ducers  currently  supplying  the  individual 
markets  are  expected  to  continue  to 
supply  milk  for  the  merged  market.  Thus, 
monies  now  in  the  producer-settlement 
funds  of  the  individual  orders  would  be 
reflected  in  the  uniform  prices  of  the 
producers  who  will  benefit  from  the 
merged  order.  The  combined  fund  would 
also  serve  as  a  contingency  fund  from 
which  money  would  be  available  to  meet 
obligations  (resulting  from  audit  adjust¬ 
ments  and  otherwise)  accruing  under  one 
or  the  other  of  the  separate  funds. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and  con¬ 
clusions  were  filed  on  behalf  of  certain 
interested  parties.  These  briefs,  proposed 
findings  and  conclusions  and  the  evi¬ 
dence  in  the  record  were  considered  in 
making  the  findings  and  conclusions  set 
forth  above.  To  the  extent  that  the  sug¬ 
gested  findings  and  conclusions  filed  by 
interested  parties  are  inconsistent  with 
the  findings  and  conclusions  set  forth 
herein,  ttye  requests  to  make  such  find¬ 
ings  or  reach  such  conclusions  are  denied 
for  the  reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  deter¬ 
minations  previously  made  in  connec¬ 
tion  with  the  issuance  of  the  aforesaid 
order  and  of  the  previously  issued 
amendments  thereto;  and  all  of  said 
previous  findings  and  determinations  are 
hereby  ratified  and  affirmed,  except  inso¬ 
far  as  such  findings  and  determinations 
may  be  in  conflict  with  the  findings  and 
determinations  set  forth  herein. 

(a)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to  effectuate 
the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as  deter¬ 
mined  pursuant  to  section  2  of  the  Act 
are  not  reasonable  in  view  of  the  price 
of  feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  marketing  area,  and  the  minimum 
prices  specified  in  the  tentative  market¬ 
ing  agreement  and  the  order,  as  hereby 
proposed  to  be  amended,  are  such  prices 
as  will  reflect  the  aforesaid  factors,  in¬ 
sure  a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest; 

(c)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  will  regulate  the  han¬ 
dling  of  milk  in  the  same  manner  as,  and 
will  be  applicable  only  to  persons  in  the 


respective  classes  of  Industrial  and  com¬ 
mercial  activity  specified  in,  a  marketing 
agreement  upon  which  a  hearing  has 
been  held; 

(d)  All  milk  and  milk  products  handled 
by  handlers,  as  defined  in  the  tentative 
marketing  agreement  and  the  order  as 
hereby  proposed  to  be  amended,  are  in 
the  current  of  interstate  commerce  or 
directly  burden,  obstruct,  or  affect  inter¬ 
state  commerce  in  milk  or  its  products; 
and 

(e)  It  is  hereby  found  that  the  neces¬ 
sary  expense  of  the  market  administra¬ 
tor  for  the  maintenance  and  functioning 
of  such  agency  will  require  V  '  payment 
by  each  handler,  as  his  pro  i„ta  share 
of  such  expense,  4  cents  per  hundred¬ 
weight  or  such  lesser  amount  as  the  Sec¬ 
retary  may  prescribe,  with  respect  to 
milk  specified  in  §  1011.85  of  the  afore¬ 
said  tentative  marketing  agreement  and 
the  order  as  proposed  to  be  amended. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and  con¬ 
clusions,  and  the  regulatory  provisions 
of  this  decision,  each  of  the  exceptions 
received  was  carefully  and  fully  consid¬ 
ered  in  conjunction  with  the  record  evi¬ 
dence.  To  the  extent  that  the  findings 
and  conclusions,  and  the  regulatory  pro¬ 
visions  of  this  decision  are  at  variance 
with  any  of  the  exceptions,  such  excep¬ 
tions  are  hereby  overruled  for  the  rea¬ 
sons  previously  stated  in  this  decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  a  MARKET¬ 
ING  AGREEMENT 1  regulating  the  han¬ 
dling  of  milk,  and  an  ORDER  amending 
and  merging  the  orders  regulating  the 
handling  of  milk  in  the  aforesaid  speci¬ 
fied  marketing  area,  which  have  been 
decided  upon  as  the  detailed  and  appro¬ 
priate  means  of  effectuating  the  fore¬ 
going  conclusions. 

It  is  hereby  ordered.  That  this  entire 
decision,  except  the  attached  marketing 
agreement,  be  published  in  the  Federal 
Register.  The  regulatory  provisions  of 
the  marketing  agreement  are  Identical 
with  those  contained  in  the  order  as 
hereby  proposed  to  be  amended  by  the 
attached  order  which  is  published  with 
this  decision. 

Determination  of  Producer  Approval 
and  Representative  Period 

June  1976  is  hereby  determined  to  be 
the  representative  period  for  the  pur¬ 
pose  of  ascertaining  whether  the  issu¬ 
ance  of  the  attached  order  amending  and 
merging  the  aforesaid  orders  regulating 
the  handling  of  milk  in  the  aforesaid 
specified  marketing  areas  is  approved  or 
favored  by  producers,  as  defined  under 
the  terms  of  the  attached  order,  who  dur¬ 
ing  such  representative  period  were  en¬ 
gaged  in  the  production  of  milk  for  sale 
within  the  marketing  area  defined  in  the 
attached  order. 


•  Marketing  agreement  filed  as  part  at 
original  document. 
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Signed  at  Washington,  D.C.,  on:  Au¬ 
gust  10, 1976. 

Richard  L.  Feltner, 
Assistant  Secretary. 

Order 3  amending  and  merging  the  or¬ 
ders,  regulating  the  handling  of  milk 
in  the  Appalachian;  Knoxville,  Ten¬ 
nessee;  and  Chattanooga,  Tennessee 
marketing  areas 

Findings  and  Determinations 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  deter¬ 
minations  previously  made  in  connection 
with  the  issuance  of  each  of  the  aforesaid 
orders  and  of  the  previously  issued 
amendments  thereto;  and  all  of  said  pre¬ 
vious  findings  and  determinations  are 
hereby  ratified  and  affirmed,  except  in¬ 
sofar  as  such  findings  and  determinations 
may  be  in  conflict  with  the  findings  and 
determinations  set  forth  herein, 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreements 
and  to  the  orders  regulating  the  han¬ 
dling  of  milk  in  the  aforesaid  marketing 
areas.  The  hearing  was  held  pursuant  to 
the  provisions  of  the  Agricultural  Mar¬ 
keting  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.),  and  the 
applicable  rules  of  practice  and  proce¬ 
dure  (7  CFR  Part  900) . 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  such  hearing  and  the  record 
thereof,  it  is  found  that: 

( 1 )  The  Tennessee  Valley  order,  which 
amends  and  merges  the  aforesaid  orders 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the  de¬ 
clared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as  deter¬ 
mined  pursuant  to  section  2  of  the  Act, 
are  not  reasonable  in  view  of  the  price  of 
feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  Tennessee  Valley  marketing  area, 
and  the  minimum  prices  specified  in  the 
Tennessee  Valley  order,  are  such  prices 
as  will  reflect  the  aforesaid  factors.  In¬ 
sure  a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest; 

(3)  The  Tennessee  Valley  order  regu¬ 
lates  the  handling  of  milk  in  the  same 
manner  as,  and  is  applicable  only  to  per¬ 
sons  in  the  respective  classes  of  indus¬ 
trial  or  commercial  activity  specified  in, 
a  marketing  agreement  upon  which  a 
hearing  has  been  held; 

(4)  All  milk  and  milk  prodiyts  handled 
by  handlers,  as  defined  in  the  Tennessee 
Valley  order,  are  in  the  current  of  inter¬ 
state  commerce  or  directly  burden,  ob¬ 
struct,  or  affect  interstate  commerce  in 
milk  or  its  products;  and 

(5)  It  is  hereby  found  that  the  neces¬ 
sary  expense  of  the  market  administra¬ 
tor  for  the  maintenance  and  function¬ 
ing  of  such  agency  will  require  the  pay- 

3  This  order  shall  not  become  effective  un¬ 
less  and  until  the  requirements  of  ft  900.14  of 
the  rules  of  practice  and  procedure  govern¬ 
ing  proceedings  to  formulate  marketing 
agreements  and  marketing  orders  have  been 
met. 


ment  by  each  handler,  as  his  pro  rata 
share  of  such  expense,  4  cents  per  hun¬ 
dredweight  or  such  lesser  amount  as  the 
Secretary  may  prescribe,  with  respect  to 
milk  specified  in  §  1011.85  of  the  at¬ 
tached  order. 

Order  relative  to  handling.  It  is  there¬ 
fore  ordered  that  on  and  after  the  ef¬ 
fective  date  hereof  orders  regulating  the 
handling  of  milk  in  the  Appalachian; 
Chattanooga,  Tennessee;  and  Knoxville, 
Tennessee,  marketing  areas  (Parts  1011, 
1090,  and  1101,  respectively)  shall  be 
amended  and  merged  into  one  order. 
Parts  1090  and  1101  are  thereby  super¬ 
seded,  and  such  vacated  part  designa¬ 
tions  shall  be  reserved  for  future  assign¬ 
ment.  The  handling  of  milk  in  the 
merged  marketing  area,  to  be  designated 
as  the  “Tennessee  Valley  marketing 
area”  (Part  1011)  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and 
conditions  of  the  following  attached 
order : 

The  provisions  of  the  proposed  mar¬ 
keting  agreement  and  order  amending 
and  merging  the  aforesaid  orders,  as 
containd  in  the  recommended  decision 
Issued  by  the  Administrator  on  March 
12,  1976,  and  published  in  the  Federal 
Register  on  March  18,  1976  (41  FR 
11432),  shall  be  and  are  the  terms  and 
provisions  of  this  order  and  are  set  forth 
in  full  herein,  subject  to  the  modifica¬ 
tions  made  in  §§  1011.10  and  1011.73. 

PART  1011— MILK  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

Subpart — Order  Regulating  Handling 

GENERAL  PROVISIONS 

Sec. 

1011.1  General  provisions. 

DEFINITIONS 

1011.2  Tennessee  Valley  market  ing  area 

1011.3  Route  disposition. 

1011.4  Plant. 

1011.5  (Reserved) 

1011.6  |  Reserved) 

1011.7  Pool  plant. 

1011.8  Nonpool  plant. 

1011.9  Handler. 

1011.10  Producer-handler 

1011.11  (Reserved) 

1011.12  Producer. 

1011.13  Producer  milk. 

1011.14  Other  source  milk. 

1011.15  Fluid  milk  product. 

1011.16  Fluid  cream  product. 

1011.17  Filled  milk. 

1011.18  Cooperative  association. 

HANDLER  REPORTS 

1011.30  Reports  of  receipts  and  utilization. 

1011.31  Payroll  reports. 

1011.32  Other  reports. 

CLASSIFICATION  OF  MILK 

1011.40  Classes  of  utilization. 

1011.41  Shrinkage. 

1011.42  Classification  of  transfers  and 

diversions. 

101 1 .43  General  classification  rules. 

101 1 .44  Classification  of  producer  milk. 

1011.45  Market  administrator’s  reports  and 

announcements  concerning  clas¬ 
sification. 

CLASS  PRICES 

1011.60  Class  prices. 

1011.51  Basic  formula  price. 

1011.62  Plant  location  adjustments  toe 
handlers. 


Sec. 

101 1 .63  Announcement  of  class  prices. 

1011.54  Equivalent  price. 

UNIFORM  PRICE 

1011.60  Handler's  value  of  milk  for  comput¬ 

ing  uniform  price. 

1 01 1 .6 1  Computation  of  uniform  price. 

1011.62  Announcement  of  uniform  price 

and  butterfat  differential. 

PAYMENTS  FOR  MILK 

1011.70  Producer-settlement  fund. 

1011.71  Payments  to  the  producer- settle¬ 

ment  fund. 

1011.72  Payments  from  the  producer -settle¬ 

ment  fund. 

1011.73  Payments  to  producers  and  to  co¬ 

operative  associations. 

1011.74  Butterfat  differential. 

1011.75  Plant  location  adjustments  for  pro¬ 

ducers  and  on  nonpool  milk. 

1011.76  Payments  by  handler  operating  a 

partially  regulated  distributing 
plant. 

1011.77  Adjustment  of  accounts. 

ADMINISTRATIVE  ASSESSMENT  AND  MAHKETING 
SERVICE  DEDUCTION 

1011.85  Assessment  for  order  administra¬ 

tion. 

1011 .86  Deduction  for  marketing  services. 

Authority:  Secs.  1-19,  48  Stat.  31,  as 
amended,  7  U3.C.  601-674. 

Subpart — Order  Regulating  Handling 

General  Provisions 
§  1011.1  General  provisions. 

The  terms,  definitions,  and  provisions 
In  Part  1000  of  this  chapter  are  hereby 
incorporated  by  reference  and  made  a 
part  of  this  order. 

Definitions 

g  1011.2  Tennessee  Valley  marketing 
y  area. 

The  “Tennessee  Valley  marketing 
area”,  hereinafter  called  the  marketing 
area,  means  all  the  territory  within  the 
boundaries  of  the  following  counties,  in¬ 
cluding  all  waterfront  facilities  con¬ 
nected  therewith  and  all  territory  occu¬ 
pied  by  government  (municipal,  State,  or 
Federal)  reservations,  installations,  in¬ 
stitutions,  or  other  similar  establishments 
if  any  part  thereof  is  within  the  listed 
counties: 

(a)  In  Tennessee,  the  counties  of: 


Anderson 

Loudon 

Blount 

Marion 

Bradley 

McMlnn 

Campbell 

Meigs 

Carter 

Monroe 

Claiborne 

Morgan 

Cocke 

Polk 

Cumberland 

Rbea 

Grainger 

Roane 

Greene 

Scott 

Hamblen 

Sequatchie 

Hamilton 

Sevier 

Hancock 

Sullivan 

Hawkins 

Unicoi 

Jefferson 

Union 

Johnson 

Washington 

Knox 

(b)  In  Kentucky,  the  counties 

Bell 

Leslie 

Breathitt 

Letcher 

Harlan 

Perry 

Knott 

Whitley 

Knox 
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(c)  In  Virginia:  (1>  The  counties  of : 

Buchanan  Scott 

Dickenson  Tazewell 

Lee  Washington 

Russell  Wise 

(2)  The  cities  of: 

Bristol  Norton 

(d)  In  Georgia,  the  counties  of: 

Catoosa  Murray  > 

Chattooga  Walker 

Dade  Whitfield 

Fannin 

(e)  In  West  Virginia,  the  counties  of: 

McDowell  Mercer 

§1011.3  Route  disposition. 

“Route  disposition”  means  a  delivery  to 
a  retail  or  wholesale  outlet  (except  to  a 
plant)  either  direct  or  through  any  dis¬ 
tribution  facility  (including  disposition 
from  a  plant  store,  vendor  or  vending 
machine)  of  a  fluid  milk  product  classi¬ 
fied  as  Class  I  milk. 

§  1011.4  Plant. 

“Plant”  means  the  land,  buildings,  fa¬ 
cilities,  and  equipment  constituting  a 
single  operating  unit  or  establishment  at 
which  milk  or  milk  products  (including 
filled  milk)  are  received,  processed,  or 
packaged.  Separate  facilities  without  sta¬ 
tionary  storage  tanks  which  are  used 
only  as  a  reload  point  for  transferring 
bulk  milk  from  one  tank  truck  to  another 
or  separate  facilities  used  only  as  a  dis¬ 
tribution  point  for  storing  packaged  fluid 
milk  products  in  transit  for  route  disposi¬ 
tion  shall  not  be  a  plant  under  this 
definition. 

§  1011.5  [Reserved] 

§1011.6  [Reserved] 

§1011.7  Pool  plant. 

Except  as  provided  in  paragraph  (e)  of 
this  section,  “pool  plant”  means: 

(a)  A  plant  that  is  approved  by  a  duly 
constituted  regulatory  agency  for  the 
processing  or  packaging  of  Grade  A  milk 
and  from  which  during  the  month: 

(1)  Route  disposition,  except  filled 
milk,  in  the  marketing  area  is  not  less 
than  10  percent  of  the  total  quantity  of 
Grade  A  fluid  milk  products,  except  filled 
milk,  physically  received  at  such  plant 
or  diverted  therefrom  pursuant  to 
§  1011.13;  and 

(2)  The  total  quantity  of  fluid  milk 
products,  except  filled  milk,  disposed  of 
in  Class  I  is  not  less  than  50  percent  of 
the  total  quantity  of  fluid  milk  products, 
except  filled  milk,  physically  received  at 
such  plant  or  diverted  therefrom  pur¬ 
suant  to  §  1011.13. 

(b)  A  plant,  other  than  a  plant  de¬ 
scribed  in  paragraph  (a)  of  this  section, 
from  which  not  less  than  50  percent  of 
the  total  quantity  of  milk  approved  by  a 
duly  constituted  regulatory  agency  for 
fluid  consumption  that  is  physically  re¬ 
ceived  from  dairy  farmers  (except  re¬ 
ceipts  at  such  plant  by  diversion  from 
other  order  plants)  and  handlers  de¬ 
scribed  in  §  1011.9(c)  at  such  plant  or 
diverted  therefrom  pursuant  to  §  1011.13 
during  the  month  is  shipped  from  such 
plant  as  fluid  milk  products,  except  filled 


milk,  to  pool  plants  pursuant  to  para¬ 
graph  (a)  of  this  section. 

(c)  A  plant  that  was  a  pool  plant  pur¬ 
suant  to  paragraph  (b)  of  this  section 
in  each  of  the  immediately  preceding 
months  of  August  through  March  shall 
be  a  pool  plant  for  the  months  of  April 
through  July  unless  the  milk  received 
at  the  plant  does  not  continue  to  meet 
the  requirements  of  a  duly  constituted 
regulatory  agency  or  a  written  applica¬ 
tion  is  filed  by  the  plant  operator  with 
the  market  administrator  on  or  before 
the  first  day  of  any  such  month  request¬ 
ing  that  the  plant  be  designated  as  a 
nonpool  plant  for  such  month  and  each 
subsequent  month  through  July  during 
which  it  would  not  otherwise  qualify  as 
a  pool  plant. 

(d)  Any  plant  located  in  the  market¬ 
ing  area  that  is  operated  by  a  coopera¬ 
tive  association  if  pool  plant  status  under 
this  paragraph  is  requested  for  such 
plant  by  the  cooperative  association  and 
during  the  month  60  percent  or  more  of 
the  producer  milk  of  members  of  the  co¬ 
operative  association  is  delivered  di¬ 
rectly  from  their  farms  to  pool  plants 
described  in  paragraph  (a)  of  this  sec¬ 
tion  or  is  transferred  to  such  plants  as 
a  bulk  fluid  milk  product  from  the  plant 
of  the  cooperative  association,  subject  to 
the  following  conditions : 

(1)  The  plant  does  not  qualify  as  a 
pool  plant  under  paragraph  (a),  (b),  or 

(c)  of  this  section  or  under  the  provi¬ 
sions  of  another  Federal  order  applicable 
to  a  distributing  plant  or  a  supply  plant; 
and 

(2)  The  plant  is  approved  by  a  duly 
constituted  regulatory  agency  to  handle 
milk  for  fluid  consumption. 

(e)  The  term  “pool  plant”  shall  not 
apply  to  the  following  plants: 

(1)  a  producer-handler  plant; 

(2)  A  governmental  agency  plant; 

(3)  A  plant  qualified  pursuant  to  par¬ 
agraph  (a)  of  this  section  which  also 
meets  the  pooling  requirements  of  an¬ 
other  Federal  order  and  from  which 
there  is  a  greater  quantity  of  route  dis¬ 
position,  except  filled  milk,  during  the 
month  in  such  other  Federal  order  mar¬ 
keting  area  than  in  this  marketing  area; 
and 

(4)  A  plant  qualified  pursuant  to  para¬ 
graph  (b)  or  (c)  of  this  section  which 
also  meets  the  pooling  requirements  for 
the  month  under  another  Federal  order 
unless  such  plant  qualified  as  a  pool  plant 
pursuant  to  paragraph  (b)  of  this  sec¬ 
tion  for  each  of  the  preceding  months  of 
August  through  March. 

§  1011.8  Nonpool  plant. 

“Nonpool  plant”  means  any  milk  or 
filled  milk  receiving,  manufacturing,  or 
processing  plant  other  than  a  pool  plant. 
The  following  categories  of  nonpool 
plants  are  further  defined  as  follows: 

(a)  “Other  order  plant”  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order  is¬ 
sued  pursuant  to  the  Act. 

(b)  “Producer-handler  plant”  means  a 
plant  operated  by  a  producer-handler  as 
defined  in  any  order  (including  this 
part)  issued  pursuant  to  the  Act. 


(c)  “Partially  regulated  distributing 
plant”  means  a  nonpool  plant  that  is  not 
a  producer-handler  plant,  a  govern¬ 
mental  agency  plant  or  an  other  order 
plant  and  from  which  there  is  route  dis¬ 
position  in  consumer-type  packages  or 
dispenser  units  in  the  marketing  area 
during  the  month. 

(d)  “Unregulated  supply  plant”  means 
a  nonpool  plant  that  is  not  a  producer- 
handler  plant,  a  governmental  agency 
plant  or  an  other  order  plant  and  from 
which  fluid  milk  products  are  shipped  to 
a  pool  plant. 

(e)  “Governmental  agency  plant” 
means  a  plant  operated  by  a  govern¬ 
mental  agency  from  which  fluid  milk 
products  are  distributed  in  the  market¬ 
ing  area.  Such  plant  shall  be  exempt 
from  all  provisions  of  this  part. 

§1011.9  Handler. 

“Handler”  means: 

(a)  Any  person  in  his  capacity  as  the 
operator  of  one  or  more  pool  plants; 

(b)  A  cooperative  association  with  re¬ 
spect  to  milk  of  producers  diverted  for 
the  account  of  such  association  pursuant 
to  §  1011.13; 

(c)  Any  cooperative  association  with 
respect  to  milk  that  it  receives  for  its  ac¬ 
count  from  the  farm  of  a  producer  for 
delivery  to  a  pool  plant  of  another  han¬ 
dler  in  a  tank  truck  owned  and  operated 
by,  or  under  the  control  of,  such  coopera¬ 
tive  association,  unless  both  the  coopera¬ 
tive  association  and  the  operator  of  the 
pool  plant  notify  the  market  administra¬ 
tor  prior  to  the  time  that  such  milk  is 
delivered  to  the  pool  plant  that  the  plant 
operator  will  be  the  handler  for  such 
milk  and  will  purchase  such  milk  on  the 
basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples.  Milk  for  which  the  cooperative 
association  is  the  handler  pursuant  to 
this  paragraph  shall  be  deemed  to  have 
been  received  by  the  cooperative  asso¬ 
ciation  at  the  location  of  the  pool  plant 
to  which  such  milk  is  delivered; 

(d)  Any  person  who  operates  a  partial¬ 
ly  regulated  distributing  plant; 

(e)  A  producer-handler;  and 

(f)  Any  person  who  operates  an  other 
order  plant  described  in  §  1011.7(e). 

§  1011.10  Producer-handler. 

“Producer-handler”  means  any  per¬ 
son: 

(a)  Who  operates  a  dairy  farm  and  a 
processing  plant  from  which  there  is 
route  disposition  in  the  marketing  area; 

(b)  Who  receives  no  fluid  milk  prod¬ 
ucts  from  sources  other  than  his  own 
farm  production,  pool  plants  and  other 
order  plants; 

(c)  Whose  receipts  of  fluid  milk  prod¬ 
ucts  from  pool  plants  and  other  order 
plants  do  not  exceed  a  daily  average  of 
1,500  pounds  during  the  month; 

(d)  Who  disposes  of  no  other  source 
milk  as  Class  I  milk  except  by  increas¬ 
ing  the  nonfat  milk  solids  content  of  the 
fluid  milk  products  deceived  from  his 
own  farm  production  or  pool  plants;  and 

(e)  Who  provides  proof  satisfactory 
to  the  market  administrator  that  the 
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care  and  management  of  the  dairy  farm 
and  other  resources  necessary  for  his 
own  farm  production  of  milk  and  the 
management  and  operation  of  the  proc¬ 
essing  plant  are  the  personal  enterprise 
and  risk  of  such  person. 

§  1011.11  [Reserved] 

§  1011.12  Producer. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  “producer”  means 
any  person  who  produces  milk  approved 
by  a  duly  constituted  regulatory  agency 
for  fluid  consumption,  which  milk  is: 

(1)  Received  at  a  pool  plant  directly 
from  such  person; 

(2)  Received  by  a  handler  described  in 
§  1011.9(c);  or 

(3)  Diverted  from  a  pool  plant  in  ac¬ 
cordance  with  §  1011.13. 

(b)  “Producer”  shall  not  include : 

(1)  A  producer-handler  as  described 
In  any  order  (including  this  part)  issued 
pursuant  to  the  Act; 

(2)  A  governmental  agency  operating 
a  plant  exempt  pursuant  to  §  1011.8(e) ; 

(3)  Any  person  with  respect  to  milk 
produced  by  him  that  is  diverted  to  a 
pool  plant  from  an  other  order  plant  if 
the  other  order  designates  such  person 
as  a  producer  under  that  order  and  such 
milk  is  allocated  to  Class  II  or  Class  III 
utilization  pursuant  to  §  1011.44(a)  (8) 
(iil)  and  the  corresponding  step  of 
§  1011.44(b) ; 

(4)  Any  person  with  respect  to  milk 
produced  by  him  that  is  reported  as  di¬ 
verted  to  another  order  plant  if  any  por¬ 
tion  of  such  person’s  milk  so  moved  is 
assigned  to  Class  I  under  the  provisions 
of  such  other  order;  and 

(5)  A  person  with  respect  to  any  milk 
that  is  received  at  or  diverted  from  a 
plant  that  has  automatic  pool  status  pur¬ 
suant  to  S  1011.7(c)  in  any  month  of 
April  through  July,  unless  at  least  60 
days’  production  from  the  farm  of  such 
person  was  producer  milk  during  the  pre¬ 
ceding  August  through  March  or  unless 
such  plant  is  a  pool  plant  for  the  month 
on  the  basis  of  shipments  to  pool  plants 
described  in  §  1011.7(a). 

§1011.13  Producer  milk. 

“Producer  milk”  means  the  skim  milk 
and  butterfat  contained  in  milk  of  a 
producer  that  is: 

(a)  Received  at  a  pool  plant  directly 
from  such  producer  by  the  operator  of 
the  plant; 

(b)  Received  by  a  handler  described 
in  $  1011.9(c) ;  or 

(c)  Diverted  by  the  operator  of  a  pool 
plant  or  a  cooperative  association  from 
a  pool  plant  to  a  nonpool  plant  that  is 
not  a  producer-handler  plant,  subject  to 
the  following  conditions: 

(1)  In  any  month  of  April  through 
July,  such  milk  may  be  diverted  on  any 
number  of  days; 

(2)  In  any  month  of  August  through 
March,  not  less  than  two  days’  produc¬ 
tion  of  the  producer  whose  milk  is  di¬ 
verted  is  physically  received  at  a  pool 
plant  during  the  month ; 

(3)  In  any  month  of  August  through 
March,  the  total  quantity  of  milk  so 
diverted  during  the  month  by  a  coopera¬ 


tive  association  shall  not  exceed  one- 
third  of  the  producer  milk  that  the  co¬ 
operative  association  caused  to  be  de¬ 
livered  to,  and  is  physically  received  at, 
pool  plants  during  the  month; 

(4)  In  any  month  of  August  through 
March,  the  operator  of  a  pool  plant  that 
is  not  a  cooperative  association  may 
divert  any  milk  that  is  not  under  the 
control  of  a  cooperative  association  that 
diverts  milk  during  the  month  pursuant 
to  paragraph  (c)  (3)  of  this  section.  'Ihe 
total  quantity  of  milk  so  diverted  during 
the  month  shall  not  exceed  one-third 
of  the  producer  milk  physically  received 
at  such  plant  during  the  month  that  is 
eligible  to  be  diverted  by  the  plant 
operator; 

(5)  To  the  extent  that  it  would  result 
in  nonpool  status  for  the  pool  plant  from 
which  diverted,  milk  diverted  for  the 
account  of  a  cooperative  association 
from  the  pool  plant  of  another  handler 
shall  not  be  producer  milk; 

(6)  The  cooperative  association  shall 
designate  the  dairy  farmer  deliveries 
that  are  not  producer  milk  pursuant  to 
paragraph  (c)(5)  of  this  section.  If  the 
cooperative  association  fails  to  make 
such  designation,  no  milk  diverted  by  it 
to  a  nonpool  plant  shall  be  producer 
milk;  and 

(7)  Diverted  milk  shall  be  priced  at 
the  location  of  the  nonpool  plant  to 
which  diverted. 

§1011.14  Other  source  milk. 

“Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in  or  rep¬ 
resented  by: 

(a)  Receipts  of  fluid  milk  products 
and  bulk  products  specified  in  §  1011.40 
(b)(1)  from  any  source  other  than  pro¬ 
ducers,  handlers  described  in  §  1011.9 
<c),or  pool  plants; 

<b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
§  1011.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in  §  1011.40 
(b)(1),  and  products  produced  at  the 
plant  during  the  same  month)  from  any 
source  which  are  reprocessed,  converted 
into,  or  combined  with  another  product 
in  the  plant  during  the  month;  and 

<d)  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 
product  specified  in  §  1011.40(b)  (1))  for 
which  the  handler  fails  to  establish  a 
disposition. 

§  1011.15  Fluid  milk  product. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  “fluid  milk  product” 
means  any  of  the  following  products  in 
fluid  or  frozen  form:  Milk,  skim  milk, 
lowfat  milk,  milk  drinks,  buttermilk, 
filled  milk,  and  milkshake  and  ice  milk 
mixes  containing  less  than  20  percent 
total  solids,  including  any  such  products 
that  are  flavored,  cultured,  modified  with 
added  nonfat  milk  solids,  concentrated 
(if  in  a  consumer-type  package) ,  or  re¬ 
constituted. 

(b)  The  term  “fluid  milk  product" 
shall  not  include: 

(1)  Evaported  or  condensed  milk 
(plain  or  sweetened) ,  evaporated  or  con¬ 


densed  skim  milk  (plain  or  sweetened), 
formulas  especially  prepared  for  infant 
feeding  or  dietary  use  that  are  packaged 
in  hermetically  sealed  glass  or  all-metal 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  In  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  vol¬ 
ume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

§  1011.16  Fluid  rrcam  product. 

“Fluid  cream  product”  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  sour  cream,  or  a  mixture  (in¬ 
cluding  a  cultured  mixture)  of  cream 
and  milk  or  skim  milk  containing  9  per¬ 
cent  or  more  butterfat,  with  or  without 
the  addition  of  other  ingredients. 

§1011.17  Filled  milk. 

“Filled  milk”  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids),  with  or  without  milk-fat, 
so  that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and  con¬ 
tains  less  than  6  percent  nonmilk  fat 
(or  oil) . 

§1011.18  Cooperative  association. 

“Cooperative  association”  means  any 
cooperative  association  of  producers 
which  the  Secretary  determines,  after 
application  by  the  association: 

<a)  To  be  qualified  under  the  provi¬ 
sions  of  the  Act  of  Congress  of  Febru¬ 
ary  18,  1922,  as  amended,  known  as  the 
“Capper-Volstead  Act”;  and 

(b)  To  have  and  to  be  exercising  full 
authority  in  the  sale  of  milk  of  its 
members. 

Handler  Reports 

§  1011.30  Reports  of  receipts  and  utili¬ 
zation. 

On  or  before  the  sixth  day  after  the 
end  of  each  month,  each  handler  shall 
report  for  such  month  to  the  market  ad¬ 
ministrator,  in  the  detail  and  on  forms 
prescribed  by  the  market  administrator, 
as  follows: 

(а)  Each  handler,  with  respect  to  each 
of  his  pool  plants,  shall  report  the  quan¬ 
tities  of  skim  milk  and  butterfat  con¬ 
tained  in  or  represented  by: 

(1)  Receipts  of  producer  milk,  Includ¬ 
ing  producer  milk  diverted  from  the  pool 
plant  to  other  plants; 

(2 )  Receipts  of  milk  from  handlers  de¬ 
scribed  in  §  1011.9(c) ; 

(3)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from  other 
pool  plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  In  §  1011.40(b) 
(1) ;  and 

(б)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products  re¬ 
quired  to  be  reported  pursuant  to  this 
paragraph. 
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(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports  re¬ 
quired  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been  fully 
regulated  shall  be  reported  in  lieu  of 
producer  milk.  Such  report  shall  show 
also  the  quantity  of  any  reconstituted 
skim  milk  in  route  disposition  in  the 
marketing  area. 

(c)  Each  handler  described  in  §  1011.9 
(b)  and  (c)  shall  report: 

(1)  The  quantities  of  all  skim  milk 
and  butterfat  contained  in  receipts  of 
milk  from  producers;  and 

(2)  The  utilization  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  sec¬ 
tion  shall  report  with  respect  to  his  re¬ 
ceipts  and  utilization  of  milk,  filled  milk, 
and  milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

§1011.31  Payroll  reports. 

(a)  On  or  before  the  20th  day  after 
the  end  of  each  month,  each  handler 
described  in  §  1011.9  (a),  (b),  and  (c) 
shall  report  to  the  market  administrator 
his  producer  payroll  for  such  month,  in 
the  detail  prescribed  by  the  market  ad¬ 
ministrator,  showing  for  each  producer: 

(1)  His  name  and  address; 

(2)  The  total  pounds  of  milk  received 
from  such  producer; 

(3)  The  average  butterfat  content  of 
such  milk ;  and 

(4)  The  price  per  hundredweight,  the 
gross  amount  due,  the  amount  and 
nature  of  any  deductions,  and  the  net 
amount  paid. 

(b)  Each  handler  operating  a  par¬ 
tially  regulated  distributing  plant  who 
elects  to  make  payment  pursuant  to 
§  1011.76(b)  shall  report  for  each  dairy 
farmer  who  would  have  been  a  producer 
if  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for  re¬ 
ports  required  by  paragraph  (a)  of  this 
section. 

§1011.32  Other  reports. 

In  addition  to  the  reports  required 
pursuant  to  §§  1011.30  and  1011.31,  each 
handler  shall  report  such  other  informa¬ 
tion  as  the  market  administrator  deems 
necessary  to  verify  or  establish  each 
handler’s  obligation  under  the  order. 

Classification  of  Milk 
§  1011.40  Classes  of  utilization. 

Except  as  provided  in  §  1011.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1011.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section;  and 

(2)  Not  specifically  accounted  for  as 
Class  II  or  Class  m  milk. 

(b)  Class  II  milk.  Class  II  milk  shall 
be  all  skim  milk  and  butterfat: 


( 1 )  Disposed  of  in  the  form  of  a  fluid 
cream  product,  eggnog,  yogurt,  and  any 
product  containing  6  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  a 
fluid  cream  product,  eggnog,  or  yogurt, 
except  as  otherwise  provided  in  para¬ 
graph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing  estab¬ 
lishment  (other  than  a  milk  or  filled 
milk  plant)  at  which  food  products 
(other  than  milk  products  and  filled 
milk)  are  processed  and  from  which 
there  is  no  disposition  of  fluid  milk  prod¬ 
ucts  or  fluid  cream  products  other  than 
those  received  in  consumer-type  pack¬ 
ages;  and 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  and  dry  curd  cottage  cheese; 

(ii)  Milkshake  and  Ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes; 

(iii)  Any  concentrated  milk  product  in 
bulk,  fluid  form  other  than  that  specified 
in  paragraph  (c)(1)  (iv)  of  this  section; 

(iv)  Plastic  cream,  fi’ozen  cream,  and 
anhydrous  milkfat; 

(v)  Custards,  puddings,  and  pancake 
mixes;  and 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  curd  cot¬ 
tage  cheese  ) ; 

(ii)  Butter; 

(iii)  Any  milk  product  in  dry  form ; 

(iv)  Any  concentrated  milk  product 
in  bulk,  fluid  form  that  is  used  to  produce 
a  Class  III  product; 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a  con¬ 
sumer-type  package;  and 

(vi)  Any  product  not  otherwise  speci¬ 
fied  in  this  section; 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk  or 
packaged  form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph  (b)(1)  of  this 
section  that  are  disposed  of  by  a  handler 
for  animal  feed; 

(4)  In  fluid  milk  products  and  prod¬ 
ucts  specified  in  paragraph  (b)(1)  of  this 
section  that  are  dumped  by  a  handler  if 
the  market  administrator  is  notified  or 
such  dumping  in  advance  and  is  given 
the  opportunity  to  verify  such  disposi¬ 
tion; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  fluid  milk 


product  definition  pursuant  to§101115; 
and 

(6)  In  shrinkage  assigned  pursuant  to 
§  1011.41(a)  to  the  receipts  specified  in 
§  1011.41(a)  (2)  and  in  shrinkage  speci¬ 
fied  in  §  1011.41  (b)  and  (c) . 

§  1011.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1011.30,  the  mar¬ 
ket  administrator  shall  determine  the 
following : 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim,  milk  and 
butterfat : 

(1)  In  the  receipts  specified  in  para¬ 
graph  (b)  (1)  through  (6)  of  this  sec¬ 
tion  on  which  shrinkage  is  allowed  pur¬ 
suant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraph  (b)  (1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product  or  a  bulk 
fluid  cream  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pursu¬ 
ant  to  paragraph  (a)  of  this  section  to 
the  receipts  specified  in  paragraph  (a) 
(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant) ; 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk  re¬ 
ceived  from  a  handler  described  in 
§  1011.9(c),  except  that  if  the  operator 
of  the  plant  to  which  the  milk  is  de¬ 
livered  purchases  such  milk  on  the  basis 
of  weights  determined  from  its  measure¬ 
ment  at  the  farm  and  butterfat  tests 
determined  from  farm  bulk  tank  sam¬ 
ples,  the  applicable  percentage  under  this 
subparagraph  shall  be  2  percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and  butter¬ 
fat  tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  under 
this  subparagraph  shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the  quan¬ 
tity  for  which  Class  n  or  Class  III 
classification  is  requested  by  the  opera¬ 
tors  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  II  or  Class  III  classification 
is  requested  by  the  handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
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milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in  para¬ 
graph  (b)  (1),  (2),  (4),  (5),  and  (6)  of 
this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a  co¬ 
operative  association  is  the  handler  pur¬ 
suant  to  §  1011.9  (b)  or  (c),  but  not  in 
excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk  on 
the  basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage  under 
this  paragraph  for  the  cooperative  as¬ 
sociation  shall  be  zero. 

§  1011.42  Classification  of  tran*fcrs  ami 
diversions. 

(a)  Transfers  to  pool  plants.  Skim 
milk  or  butterfat  transferred  in  the  form 
of  a  fluid  milk  product  or  a  bulk  fluid 
cream  product  from  a  pool  plant  to  an¬ 
other  pool  plant  shall  be  classified  as 
Class  I  milk  unless  the  operators  of  both 
plants  request  the  same  classification  in 
another  class.  In  either  case,  the  classifi¬ 
cation  of  such  transfers  shall  be  subject 
to  the  following  conditions: 

( 1 )  The  skim  milk  or  butterfat  classi¬ 
fied  in  each  class  shall  be  limited  to  the 
amount  of  skim  milk  and  butterfat,  re¬ 
spectively,  remaining  in  such  class  at  the 
transferee -plant  after  the  computations 
pursuant  to  $  1011.44(a)  (12)  and  the 
corresponding  step  of  §  1011.44(b) : 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be> allocated  pursuant  to  §  1011.44(a)  (7) 
or  the  corresponding  step  of  §  1011.44(b) , 
the  skim  milk  or  butterfat  so  transferred 
shall  be  classified  so  as  to  allocate  the 
least  possible  Class  I  utilization  to  such 
other  source  milk;  and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1011.44(a) 
(11)  or  (12)  or  the  corresponding  steps 
of  §  1011.44(b) ,  the  skim  milk  or  butter¬ 
fat  so  transferred,  up  to  the  total  of  the 
skim  milk  and  butterfat,  respectively,  in 
such  receipts  of  other  source  milk,  shall 
not  be  classified  as  Class  I  milk  to  a 
greater  extent  than  would  be  the  case 
if  the  other  source  milk  had  been  re¬ 
ceived  at  the  transferee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of 
a  fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the  fol¬ 
lowing  manner.  Such  classification  shall 
apply  only  to  the  skim  milk  or  butterfat 
that  is  in  excess  of  any  receipts  at  the 
pool  plant  from  the  other  order  plant 
of  skim  milk  and  butterfat,  respectively, 
in  fluid  milk  products  and  bulk  fluid 
cream  products,  respectively,  that  are  in 
the  same  category  as  described  in  para¬ 
graph  (b)  (1),  (2),  or  (3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 


the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form,  classi¬ 
fication  shall  be  in  the  classes  to  which 
allocated  under  the  other  order  (includ¬ 
ing  allocation  under  the  conditions  set 
forth  in  paragraph  (b)  (3)  of  this 
section) ; 

(3)  If  the  operators  of  both  plants 
so  request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or  di¬ 
versions  in  bulk  form  shall  be  classified 
as  Class  II  or  Class  in  milk  to  the  extent 
of  such  utilization  available  for  such 
classification  pursuant  to  the  allocation 
provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or  diver¬ 
sions  were  allocated  under  the  other 
order  is  not  available  to  the  market  ad¬ 
ministrator  for  the  purpose  of  establish¬ 
ing  classification  under  this  paragraph, 
classification  shall  be  as  Class  I,  subject 
to  adjustment  when  such  information  is 
available; 

(5)  For  purposes  of  this  paragraph, 
if  the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class  consist¬ 
ing  primarily  of  fluid  milk  products  shall 
be  classified  as  Class  I  milk,  and  skim 
milk  or  butterfat  allocated  to  the  other 
classes  shall  be  classified  as  Class  III 
milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order,  classifi¬ 
cation  under  this  paragraph  shall  be  in 
accordance  with  the  provisions  of  §  1011.- 
40. 

(c)  Transfers  to  producer-handlers 
and  transfers  and  diversions  to  govern¬ 
mental  agency  plants.  Skim  milk  or 
butterfat  transferred  in  the  following 
forms  from  a  pool  plant  to  a  producer- 
handler  under  this  or  any  other  Federal 
order  or  transferred  or  diverted  to  a  gov¬ 
ernmental  agency  plant  shall  be  classi¬ 
fied: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market  administra¬ 
tor,  if  transferred  in  the  form  of  a  bulk 
fluid  cream  product.  For  this  purpose,  the 
transferee’s  utilization  of  skim  milk  and 
butterfat  in  each  class,  in  series  begin¬ 
ning  with  Class  in,  shall  be  assigned  to 
the  extent  possible  to  its  receipts  of  skim 
milk  and  butterfat,  respectively,  in  bulk 
fluid  cream  products,  pro  rata  to  each 
source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant, 
a  producer-handler,  or  a  governmental 
agency  plant  shall  be  classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  oi  a  packaged  fluid  milk  prod¬ 
uct;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 


product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply : 

(i)  If  the  conditions  described  in  para¬ 
graph  (d)  (2)  (i)  (a)  and  (b)  of  this  sec¬ 
tion  are  met,  transfers  or  diversions  in 
bulk  form  shall  be  classified  on  the  basis 
of  the  assignment  of  the  nonpool  plant’s 
utilization  to  its  receipts  as  set  forth  in 
paragraph  (d)(2)  (ii)  through  (viii)  of 
this  section: 

(a)  The  transferor-handler  or  diver- 
tor-handler  claims  such  classification  in 
his  report  of  receipts  and  utilization  filed 
pursuant  to  §  1011.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(b)  The  nonpool  plant  operator  main¬ 
tains  books  and  records  showing  the 
utilization  of  all  skim  milk  and  butterfat 
received  at  such  plant  which  are  made 
available  for  verification  purposes  if  re¬ 
quested  by  the  market  administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated  there¬ 
under  shall  be  assigned  to  the  extent  pos¬ 
sible  in  the  following  sequence : 

(a)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool  plant 
from  pool  plants; 

(b)  Pro  rata  to  any  remaining  un¬ 
assigned  receipts  of  packaged  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(c)  Pro  rata  to  receipts  of  bulk  milk 
products  at  such  nonpool  plant  from  pool 
plants;  and 

(d>  Pro  rata  to  any  remaining  un¬ 
assigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(ill)  Any  remaining  Class  I  disposi¬ 
tion  of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any  re¬ 
maining  unassigned  receipts  of  packaged 
fluid  milk  products  at  such  nonpool  plant 
from  pool  plants  and  other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk  prod¬ 
ucts  from  the  nonpool  plant  to  a  plant 
fully  regulated  under  any  Federal  milk 
order,  to  the  extent  that  such  transfers 
to  the  regulated  plant  exceed  receipts  of 
fluid  milk  products  from  such  plant  and 
are  allocated  to  Class  I  at  the  trans¬ 
feree-plant,  shall  be  assigned  to  the  ex¬ 
tent  possible  in  the  following  sequence: 

(a)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from  pool 
plants;  and 

(b)  Pro  rata  to  any  remaining  unas¬ 
signed  receipts  of  fluid  milk  products  at 
such  nonpool  plant  from  other  order 
plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(a)  To  such  nonpool  plant’s  receipts 
from  dairy  farmers  who  the  market  ad¬ 
ministrator  determines  constitute  regu¬ 
lar  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(b)  To  such  nonpool  plant’s  receipts  of 
Grade  A  milk  from  plants  not  fully  regu¬ 
lated  under  any  Federal  milk  order  which 
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the  market  administrator  determines 
constitute  regular  sources  of  Grade  A 
milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned  re¬ 
ceipts  of  bulk  fluid  milk  products  at  the 
nonpool  plant  from  pool  plants  and  other 
order  plants  shall  be  assigned,  pro  rata 
among  such  plants,  to  the  extent  possi¬ 
ble  first  to  any  remaining  Class  I  utiliza¬ 
tion,  then  to  Class  III  utilization,  and 
then  to  Class  n  utilization  at  such  non¬ 
pool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants, 
to  the  extent  possible  first  to  any  remain¬ 
ing  Class  III  utilization,  then  to  any 
remaining  Class  II  utilization,  and  then 
to  Class  I  utilization  at  such  nonpool 
plant;  and 

(viii)  In  determining  the  nonpool 
plant’s  utilization  for  purposes  of  this 
subparagraph,  any  fluid  milk  products 
and  bulk  fluid  cream  products  trans¬ 
ferred  from  such  nonpool  plant  to  a  plant 
not  fully  regulated  under  any  Federal 
milk  order  shall  be  classified  on  the  basis 
of  the  second  plant’s  utilization  using 
the  same  assignment  priorities  at  the 
second  plant  that  are  set  forth  in  this 
subparagraph. 

(e)  Transfers  by  a  handler  described 
in  $1011.9(c )  to  pool  plants.  Skim  milk 
and  butterfat  transferred  in  the  form 
of  bulk  milk  by  a  handler  described  in 
5 1011.9(c)  to  another  handler’s  pool 
plant  shall  be  classified  pursuant  to 
§  1011.44  pro  rata  with  producer  milk 
received  at  the  transferee-handler’s 
plant. 

§1011.43  General  rlassificalion  rules. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1011.44,  the 
following  rules  shall  apply; 

(a)  Each  month  the  market  adminis¬ 
trator  shall  correct  for  mathematical 
and  other  obvious  errors  all  reports  filed 
pursuant  to  §  1011.30  and  shall  compute 
separately  for  each  pool  plant,  and  for 
each  cooperative  association  with  respect 
to  milk  for  which  it  is  the  handler  pursu¬ 
ant  to  §  1011.9  (b)  or  (c)  that  was  not 
received  at  a  pool  plant,  the  pounds  of 
skim  milk  and  butterfat,  respectively,  in 
each  class  in  accordance  with  §§  1011.40, 
1011.41,  and  1011.42.  The  combined 
pounds  of  skim  milk  and  butterfat  so 
determined  in  each  class  for  a  handler 
described  in  §  1011.9  (b)  or  (c)  shall  be 
such  handler’s  classification  of  producer 
milk; 

(b)  If  any  of  the  water  contained  in 
the  milk  from  which  a  product  is  made 
is  removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus  all 
of  the  water  originally  associated  with 
such  solids;  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is  the 
handler  pursuant  to  $  1011.9  (b)  or  (c) 
shall  be  determined  separately  from  the 


operations  of  any  pool  plant  operated  by 
such  cooperative  association. 

§  1011.44  Classification  of  producer 
milk. 

For  each  month  the  market  adminis¬ 
trator  shall  determine  for  each  handler 
described  in  S  1011.9(a)  for  each  of  his 
pool  plants  separately  the  classification 
of  producer  milk  and  milk  received  from 
a  handler  described  in  5  1011.9(c),  by  al¬ 
locating  the  handler’s  receipts  of  skim 
milk  and  butterfat  to  his  utilization  as 
follows: 

(а)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  in  the  pounds  of 
skim  milk  in  shrinkage  specified  in 
§  1011.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in  receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment  obli¬ 
gation  under  any  order; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products  re¬ 
ceived  in  packaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)  (7)  (vi)  of  this 
section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts ;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  §  1011.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products  speci¬ 
fied  in  §  1011.40(b)(1)  that  were  in  in¬ 
ventory  at  the  beginning  of  the  month 
in  packaged  form,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II.  This  subparagraph  shall  apply 
only  if  the  pool  plant  was  subject  to  the 
provisions  of  this  subparagraph  or  com¬ 
parable  provisions  of  another  Federal 
milk  order  in  the  immediately  preced¬ 
ing  month: 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream  prod¬ 
uct)  that  is  used  to  produce,  or  added  to, 
any  product  specified  in  §  1011.40(b), 
but  not  in  excess  of  the  pounds  of  skim 
milk  remaining  in  Class  II; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class,  in  series  begin¬ 
ning  with  Class  m,  the  pounds  of  skim 
milk  in  each  of  the  following: 


(i)  Other  source  milk  (except  that  re¬ 
ceived  in  the  form  of  a  fluid  milk  prod¬ 
uct)  and,  if  paragraph  (a)  (S)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  S  1011.40(b)  (1)  that  was  not 
subtracted  pursuant  to  paragraph  (a) 
(4),  (5),  and  (6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order  and  from  a  governmental  agency; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)  (2)  of  this 
section; 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Fed¬ 
eral  milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that  re¬ 
constituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant;  and 

(vii)  Receipts  of  milk  from  a  dairy 
farmer  described  in  §  1011.12(b)  (5) ; 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk  re¬ 
maining  in  Class  II  and  Class  III,  in  se¬ 
quence  beginning  with  Class  III: 

(i)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an  un¬ 
regulated  supply  plant  that  were  not  sub¬ 
tracted  pursuant  to  paragraph  (a)(2) 
and  (7)  (v)  of  this  section  for  which  the 
handler  requests  a  classification  other 
than  Class  I.  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II  and  Class  III  combined; 

(ii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a) 
(2),  (7)  (v) ,  and  (8)  (i)  of  this  section 
which  are  in  excess  of  the  pounds  of  skim 
milk  determined  pursuant  to  paragraph 
(a)  (8)  (ii)  (a)  through  (c)  of  this  sec¬ 
tion.  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  n  and  Class 
in  combined  exceed  the  pounds  of  skim 
milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  H  and  Class 
in  combined  shall  be  increased  ( increas¬ 
ing  as  necessary  Class  in  and  then  Class 
II  to  the  extent  of  available  utilization 
in  such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler's  other  pool  plants  shall  be  ad¬ 
justed  in  the  reverse  direction  by  a  like 
amount: 

(a)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class  I 
at  this  allocation  step  at  ail  pool  plants 
of  the  handler  (excluding  any  duplica¬ 
tion  of  Class  I  utilization  resulting  from 
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reported  Class  I  transfers  between  pool 
plants  of  the  handler) ; 

(b)  Subtract  from  the  above  result 
the  sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  milk  from  a  handler 
described  in  §  1011.9(c),  fluid  milk  prod¬ 
ucts  from  pool  plants  of  other  handlers, 
and  bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)  (7)  (vi)  of  this 
section;  and 

(c)  Multiply  any  plus  quantity  result¬ 
ing  above  by  the  percentage  that  the  re¬ 
ceipts  of  skim  milk  in  fluid  milk  products 
from  unregulated  supply  plants  that  re¬ 
main  at  this  pool  plant  is  of  all  such  re¬ 
ceipts  remaining  at  this  allocation  step 
at  all  pool  plants  of  the  handler;  and 

(iii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  bulk  fluid  milk  products  from 
an  other  order  plant  that  are  in  excess 
of  bulk  fluid  milk  products  transferred 
or  diverted  to  such  plant  and  that  were 
not  subtracted  pursuant  to  paragraph 

(a)  (7)  (vi)  of  this  section,  if  Class  II  or 
Class  ni  classification  is  requested  by  the 
operator  of  the  other  order  plant  and 
the  handler,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

II  and  Class  ni  combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1011.40(b)  (1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(5)  and  (7)(i)  of  this 
section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  subtracted  pursuant  to  paragraph 
(a)  (1)  of  this  section; 

(11)  Subject  to  the  provisions  of  para¬ 
graph  (a)  (11)  (i)  and  (ii)  of  this  sec¬ 
tion,  subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  at  the  plant, 
pro  rata  to  the  total  pounds  of  skim  milk 
remaining  in  Class  I  and  in  Class  II  and 
Class  ni  combined  at  this  allocation  step 
at  all  pool  plants  of  the  handler  (exclud¬ 
ing  any  duplication  of  utilization  in  each 
class  resulting  from  transfers  between 
pool  plants  of  the  handler),  with  the 
quantity  prorated  to  Class  II  and  Class 

III  combined  being  subtracted  first  from 
Class  in  and  then  from  Class  II,  the 
pounds  of  skim  milk  in  receipts  of  fluid 
milk  products  from  an  unregulated  sup¬ 
ply  plant  that  were  not  subtracted  pur¬ 
suant  to  paragraph  (a)  (2),  (7)(v),  and 
(8)  (i)  and  (ii)  of  this  section  and  that 
were  not  offset  by  transfers  or  diversions 
of  fluid  milk  products  to  the  same  un¬ 
regulated  supply  plant  from  which  fluid 
milk  products  to  be  allocated  at  this  step 
were  received; 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  H  and  Class  ni 
combined  pursuant  to  this  subparagraph 
exceed  the  pounds  of  skim  milk  remain¬ 
ing  in  such  classes,  the  pounds  of  skim 
milk  in  Class  n  and  Class  III  combined 
shall  be  increased  (increasing  as  neces¬ 
sary  Class  III  and  then  Class  II  to  the  ex¬ 
tent  of  available  utilization  in  such  class¬ 
es  at  the  nearest  other  pool  plant  of  the 
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handler,  and  then  at  each  successively 
more  distant  pool  plant  of  the  handler) 
by  an  amount  equal  to  such  excess  quan¬ 
tity  to  be  subtracted,  and  the  pounds  of 
skim  milk  in  Class  I  shall  be  decreased  by 
a  like  amount.  In  such  case,  the  pounds 
of  skim  milk  remaining  In  each  class  at 
this  allocation  step  at  the  handler’s  other 
pool  plants  shall  be  adjusted  in  the  re¬ 
verse  direction  by  a  like  amount;  and 

(11)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  this  subparagraph  exceed  the  pounds 
of  skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  in  and  then  Class  H).  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  the  pounds  of  skim 
milk  in  receipts  of  bulk  fluid  milk  prod¬ 
ucts  from  an  other  order  plant  that  are 
in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)  (7)  (vi)  and  (8)  (iii)  of 
this  section: 

(i)  Subject  to  the  provisions  of  para¬ 
graph  (a)  (12)  (ii),  (iii),  and  (iv)  of  this 
section,  such  subtraction  shall  be  pro¬ 
rata  to  the  pounds  of  skim  milk  in  Class 
I  and  in  Class  II  and  Class  in  combined, 
with  the  quantity  prorated  to  Class  II 
and  Class  III  combined  being  subtracted 
first  from  Class  III  and  then  from  Class 
n,  with  respect  to  whichever  of  the  fol¬ 
lowing  quantities  represents  the  lower 
proportion  of  Class  I  milk: 

(a)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 
§  1011.45(a);  or 

(b)  The  total  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  this  allocation 
step  at  all  pool  plants  of  the  handler 
(excluding  any  duplication  of  utilization 
in  each  class  resulting  from  transfers  be¬ 
tween  pool  plants  of  the  handler) ; 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)  (12)  (i)  of  this  section  re¬ 
sult  in  the  total  pounds  of  skim  milk  at 
all  pool  plants  of  the  handler  that  are 
to  be  subtracted  at  this  allocation  step 
from  Class  II  and  Class  III  combined  ex¬ 
ceeding  the  pounds  of  skim  milk  remain¬ 
ing  in  Class  II  and  Class  HI  at  all  such 
plants,  the  pounds  of  such  excess  shall 
be  subtracted  from  the  pounds  of  skim 
milk  remaining  in  Class  I  after  such  pro¬ 
ration  at  the  pool  plants  at  which  such 
other  source  milk  was  received; 

(iii)  Except  as  provided  in  paragraph 
(a)  (12)  (ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph  (a) 
(12)  (i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  n  and  Class  in  combined 
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that  exceeds  the  pounds  of  skim  milk  re¬ 
maining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III  com¬ 
bined  shall  be  increased  (Increasing  as 
necessary  Class  in  and  then  Class  II  to 
the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  apd  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to 
such  excess  quantity  to  be  subtracted, 
and  the  pounds  of  skim  milk  in  Class  I 
shall  be  decreased  by  a  like  amount.  In 
such  case,  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  at  this  allocation 
step  at  the  handler’s  other  pool  plants 
shall  be  adjusted  in  the  reverse  direction 
by  a  like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)  (12)  (ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph  (a) 
(12)  (i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  n  and  Class 
III  combined  shall  be  decreased  by  a  like 
amount  (decreasing  as  necessary  Class 
ni  and  then  Class  II) .  In  such  case  the 
pounds  of  skim  milk  remaining  in  each 
class  at  this  allocation  step  at  the  han¬ 
dler’s  other  pool  plants  shall  be  adjusted 
in  the  reverse  direction  by  a  like  amount 
beginning  with  the  nearest  plant  at 
which  Class  I  utilization  is  available; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  ini  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1011.42(a) ;  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk 
and  milk  received  from  a  handler  de¬ 
scribed  in  §  1011.9(c),  subtract  such  ex¬ 
cess  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class  in  series  beginning 
with  Class  ni.  Any  amount  so  subtracted 
shall  be  known  as  “overage”; 

(b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  procedure  outlined  for 
skim  milk  in  paragraph  (a)  of  this  sec¬ 
tion;  and 

(c)  The  quantity  of  producer  milk  and 
milk  received  from  a  handler  described 
in  §  1011.9(c)  in  each  class  shall  be  the 
combined  pounds  of  skim  milk  and  but¬ 
terfat  remaining  in  each  class  after  the 
computations  pursuant  to  paragraph  (a) 
(14)  of  this  section  and  the  correspond¬ 
ing  step  of  paragraph  (b)  of  this  section. 

§  1011.45  Market  administrator's  re¬ 
ports  and  announcements  concerning 
classification. 

The  market  administrator  shall  make 
the  following  reports  and  announce¬ 
ments  concerning  classification; 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  order 
plants  pursuant  to  §  1011.44(a)  <12)  and 
the  corresponding  step  of  81011.44(b), 
estimate  and  publicly  announce  the  uti- 
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lization  (to  the  nearest  whole  percent¬ 
age)  in  each  class  during  the  month  of 
skim-  milk  and  butterfat,  respectively,  in 
producer  milk  of  all  handlers.  Such  esti¬ 
mate  shall  be  based  upon  the  most  cur¬ 
rent  available  data  and  shall  be  final  for 
such  purpose. 

(b)  Report  to  the  market  administra¬ 
tor  of  the  other-order,  as  soon  as  possible 
after  the  report  of  receipts  and  utiliza¬ 
tion  for  the  month  is  received  from  a 
handler  who  has  received  fluid  milk  prod¬ 
ucts  or  bulk  fluid  cream  products  from 
an  other  order  plant,  the  class  to  which 
such  receipts  are  allocated  pursuant  to 
§  1011.44  on  the  basis  of  such  report,  and, 
thereafter,  any  change  in  such  alloca¬ 
tion  required  to  correct  errors  disclosed 
in  the  verification  of  such  report. 

(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products 
to  an  other  order  plant  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  by  the  receiv¬ 
ing  handler,  and,  as  necessary,  any 
changes  in  such  allocation  arising  from 
the  verification  of  such  report. 

(d)  On  or  before  the  12th  day  after 
the  end  of  each  month,  report  to  each 
cooperative  association  which  so  re¬ 
quests,  the  percentage  of  producer  milk 
delivered  by  members  of  ^uch  association 
which  was  used  in  each  class  by  each 
handler  receiving  such  milk.  For  the  pur¬ 
pose  of  this  report  the  milk  so  received 
shall  be  prorated  to  each  class  in  accord¬ 
ance  with  the  total  utilization  of  pro¬ 
ducer  milk  by  such  handler. 

Class  Prices 
§1011.50  Class  prices. 

Subject  to  the  provisions  of  §  1011.52, 
the  class  prices  for  the  month  per  hun¬ 
dredweight  of  milk  shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price  shall 
be  the  basic  formula  price  for  the  second 
preceding  month  plus  $2.10. 

(b)  Class  II  price.  The  Class  n  price 
shall  be  the  basic  formula  price  for  the 
month  plus  10  cents. 

(c)  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 

§  1011.51  Basic  formula  price. 

The  “basic  formula  price”  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as  reported 
by  the  Department  for  the  month,  ad¬ 
justed  to  a  3.5  percent  butterfat  basis 
and  rounded  to  the  nearest  cent.  For 
such  adjustment,  the  butterfat  differen¬ 
tial  (rounded  to  the  nearest  one-tenth 
cent)  per  one-tenth  percent  butterfat 
shall  be  0.12  times  the  simple  average  of 
the  wholesale  selling  prices  (using  the 
midpoint  of  any  price  range  as  one  price) 
of  Grade  A  (92 -score)  bulk  butter  per 
pound  at  Chicago,  as  reported  by  the 
Department  for  the  month.  For  the  pur¬ 
pose  of  computing  the  Class  I  price,  the 
resulting  price  shall  be  not  less  than 
$4.33. 


§  1011.52  Plant  location  adjustments 
for  handlers. 

(a)  For  milk  received  from  producers 
or  from  a  handler  described  in  §  1011.9 
(c)  at  a  plant  that  is  outside  the  market¬ 
ing  area  and  more  than  90  miles  by  the 
shortest  hard-surfaced  highway  distance 
as  determined  by  the  market  administra¬ 
tor  from  the  city  halls  in  Bristol,  Chat¬ 
tanooga,  and  Knoxville,  Tennessee,  and 
which  is  classified  as  Class  I  milk  subject 
to  the  limitations  pursuant  to  paragraph 

(b)  of  this  section,  the  Class  I  price  shall 
be  reduced  1.5  cents  for  each  10  miles  or 
fraction  thereof  that  such  plant  is  from 
the  nearest  of  the  city  halls  in  Bristol, 
Chattanooga,  and  Knoxville,  except  that 
no  adjustment  shall  be  made  under  this 
paragraph  at  any  plant  that  is  located 
east  of  the  Mississippi  River  and  south 
of  the  southern  boundary  of  Tennessee 
or  the  northern  boundary  of  South  Caro¬ 
lina. 

(b)  For  fluid  milk  products  transferred 
in  bulk  form  between  pool  plants,  a  loca¬ 
tion  adjustment  credit  for  the  trans¬ 
feror-plant  shall  be  determined  by  the 
market  administrator  for  skim  milk  and 
butterfat,  respectively,  as  follows: 

(1)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  I  at  the  trans¬ 
feree-plant  after  the  computations  pur¬ 
suant  to  §  1011.44(a)  (12)  an  amount 
equal  to: 

(1)  The  pounds  of  skim  milk  in  receipts 
of  milk  at  the  transferee-plant  from 
producers  and  handlers  described  in 
§  1011.9(c) ;  and 

( ii)  The  pounds  of  skim  milk  in  receipts 
of  packaged  fluid  milk  products  from 
other  pool  plants; 

(2)  Assign  any  remaining  pounds  of 
skim  milk  in  Class  I  at  the  transferee- 
plant  to  the  skim  milk  in  receipts  of  bulk 
fluid  milk  products  from  other  pool 
plants,  first  to  the  transferor-plant  at 
which  no  location  adjustment  applies 
and  then  to  other  plants  in  sequence 
beginning  with  the  plant  at  which  the 
least  location  adjustment  applies; 

(3)  Compute  the  total  amount  of  loca¬ 
tion  adjustment  credits  to  be  assigned  to 
transferor-plants  by  multiplying  the 
hundredweight  of  skim  milk  assigned 
pursuant  to  paragraph  (b)(2)  of  this 
section  to  each  transferor-plant  by  the 
applicable  location  adjustment  rate  for 
each  such  plant,  and  add  the  resulting 
amounts ; 

(4)  Assign  the  total  amount  of  loca¬ 
tion  adjustment  credits  computed  pur¬ 
suant  to  paragraph  (b)  (3)  of  this  section 
to  those  transferor-plants  that  trans¬ 
ferred  fluid  milk  products  containing 
skim  milk  classified  as  Class  I  milk  pur¬ 
suant  to  §  1011.42(a),  in  sequence  begin¬ 
ning  with  the  plant  at  which  the  least 
location  adjustment  applies.  Subject  to 
the  availability  of  such  credits,  the  credit 
assigned  to  each  plant  shall  be  equal  to 
the  hundredweight  of  such  Class  I  skim 
milk  multiplied  by  the  applicable  loca¬ 
tion  adjustment  rate  for  such  plant.  If 
the  aggregate  of  this  computation  for  all 
plants  having  the  same  location  adjust¬ 
ment  rate  exceeds  the  credits  that  are 


available  to  those  plants,  such  credits 
shall  be  prorated  to  the  volume  of  skim 
milk  in  Class  I  transfers  from  such 
plants;  and 

(5)  Location  adjustment  credit  for 
butterfat  shall  be  determined  in  accord¬ 
ance  with  the  procedure  outlined  for 
skim  milk  in  paragraph  (b)  (1)  through 
(4)  of  this  section. 

(c)  The  Class  I  price  applicable  to 
other  source  milk  shall  be  adjusted  by 
the  amounts  set  forth  in  paragraph  (a) 
of  this  section,  except  that  the  adjusted 
Class  I  price  shall  not  be  less  than  the 
Class  III  price. 

§  1011.53  Announcement  of  class  prices. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before  the  fifth  day 
of  each  month  the  Class  I  price  for  the 
following  month  and  the  Class  II  and 
Class  III  prices  for  the  preceding  month. 

§1011.54  Equivalent  price. 

If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  part  for 
computing  class  prices  or  for  other  pur¬ 
poses  is  not  available  as  prescribed  in 
this  part,  the  market  administrator  shall 
use  a  price  or  pricing  constituent  deter¬ 
mined  by  the  Secretary  to  be  equivalent 
to  the  price  or  pricing  constituent  that 
is  required. 

Uniform  Price 

§  1011.60  Handler's  value  of  milk  for 
computing  uniform  price. 

For  the  purpose  of  computing  the  uni¬ 
form  price,  the  market  administrator 
shall  determine  for  each  month  the  value 
of  milk  of  each  handler  with  respect  to 
each  of  his  pool  plants  and  of  each  han¬ 
dler  described  in  §  1011.9  (b)  and  (c) 
with  respect  to  milk  that  was  not  re¬ 
ceived  at  a  pool  plant  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  and  milk  received  from  a  handler 
described  in  §  1011.9(c)  that  were  classi¬ 
fied  in  each  class  pursuant' to  §§  1011.43 
(a)  and  1011.44(c)  by  the  applicable  class 
prices,  and  add  the  resulting  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage  sub¬ 
tracted  from  each  class  pursuant  to 
§  1011.44(a)  (14)  and  the  corresponding 
step  of  §  1011.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1011.74,  that  are 
applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class  II 
price,  as  the  case  may  be,  for  the  current 
month  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  and  Class  n  pursuant  to  §  1011.44(a) 
(9)  and  the  corresponding  step  of 
§  1011.44(b) ; 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  substracted  from  Class  I  pur- 
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suant  to  S  1011.44(a)  (7)  (i)  through 
(iv)  and  (vii)  and  the  corresponding  step 
of  §  1011.44(b) ,  excluding  receipts  of  bulk 
fluid  cream  products  from  an  other  order 
plant; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location  of 
the  transferor-plant  and  the  Class  in 
price  by  the  hundredweight  of  skim  milk 
and  butterfat  substracted  from  Class  I 
pursuant  to  £  1011.44(a)  (7)  (v)  and  <vi) 
and  the  corresponding  step  of  §  1011.44 

(b) ;  and 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  w'as  received  by  the  pounds  of 
sk.m  milk  and  butterfat  substracted  from 
Class  I  pursuant  to  §  1011.44(a)  (11)  and 
the  corresponding  step  of  §  1011.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  bulk  fluid  milk  products 
from  an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of  skim 
milk  or  butterfat  disposed  of  to  such 
plant  by  handle-  •  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
p-iced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment  obliga¬ 
tion  under  any  order. 

§  1011.61  Computation  of  uniform 
price. 

For  each  month  the  market  adminis¬ 
trator  shall  compute  the  uniform  price 
per  hundredweight  for  milk  of  3.5  per¬ 
cent  butterfat  content  at  pool  plants  at 
which  no  location  adjustment  applies  as 
follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1011.60  for  all 
handlers  who  filed  the  reports  prescribed 
in  §  1011.30  for  the  month  and  who  made 
the  payments  pursuant  to  §  1011.71  for 
the  preceding  month; 

(b)  Add  one-half  the  unobligated  bal¬ 
ance  in  the  producer-settlement  fund; 

(c)  Add  an  amount  equal  to  the  total 
value  of  the  location  adjustments  com¬ 
puted  pursuant  to  8  1011.75; 

(d)  Divide  the  resulting  amount  by 
the  sum  of  the  following  for  all  handlers 
Included  in  these  computations: 

(1)  The  total  hundredweight  of  pro¬ 
ducer  milk;  and 

(2)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
S  1011.60(f);  and 

(e)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents. 

§  1011.62  Announcement  of  uniform 
price  and  butterfat  differential. 

The  market  administrator  shall  an¬ 
nounce  publicly  on  or  before: 

(a)  The  fifth  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month;  and 

(b)  The  10th  day  after  the  end  of  each 
month  the  uniform  price  for  such  month. 

Payments  for  Milk 
§  1011.70  Producer-«ettlement  fund. 

The  market  administrator  shall  estab¬ 
lish  and  maintain  a  separate  fund  known 
as  the  “producer-settlement  fund”  into 


which  he  shall  deposit  all  payments 
made  by  handlers  pursuant  to  88  1011.71, 
1011.76,  and  1011.77,  and  out  of  which  he 
shall  make  all  payments  pursuant  to 
88  1011.72  and  1011.77:  Provided,  That 
any  payments  due  to  any  handler  shall 
be  offset  by  any  payments  due  from  such 
handler. 

§  1011.71  Payment*  to  the  producer- 
settlement  fund. 

(a)  On  or  before  the  12th  day  after 
the  end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  the 
amount,  if  any,  by  which  the  amount 
specified  in  paragraph  (a)  (1)  of  this 
section  exceeds  the  amount  specified  in 
paragraph  (a)(2)  of  this  section: 

(1)  The  total  value  of  milk  of  the 
handler  for  such  month  as  determined 
pursuant  to  §  1011.60. 

(2)  The  sum  of: 

(i)  The  value  at  the  uniform  price,  as 
adjusted  pursuant  to  §  1011.75,  of  such 
handler’s  receipts  of  producer  milk  and 
milk  received  from  handlers  pursuant  to 
8  1011.9(c) ;  and 

(ii)  The  value  at  the  uniform  price 
applicable  at  the  location  of  the  plant 
from  which  received  of  other  source  milk 
for  which  a  value  is  computed  pursuant 
to  §  1011.60(f). 

(b)  On  or  before  the  25th  day  after 
the  end  of  the  month  each  person  who 
operated  an  other  order  plant  that  was 
regulated  during  such  month  under  an 
order  providing  for  individual-handler 
pooling  shall  pay  to  the  market  admin¬ 
istrator  an  amount  computed  as  follows : 

(1)  Determine  the  quantity  of  recon¬ 
stituted  skim  milk  in  filled  milk  in  route 
disposition  from  such  plant  in  the  mar¬ 
keting  area  which  was  allocated  to  Class 
I  at  such  plant.  If  there  is  such  route 
disposition  from  such  plant  in  marketing 
areas  regulated  by  two  or  more  market¬ 
wide  pool  orders,  the  reconstituted  skim 
milk  allocated  to  Class  I  shall  be  pro¬ 
rated  to  each  order  according  to  such 
route  disposition  in  each  marketing  area; 
and 

(2)  Compute  the  value  of  the  recon¬ 
stituted  skim  milk  assigned  in  paragraph 
(b)(1)  of  this  section  to  route  disposi¬ 
tion  in  this  marketing  area  by  multiply¬ 
ing  the  quantity  of  such  skim  milk  by  the 
difference  between  the  Class  I  price  un¬ 
der  this  part  that  is  applicable  at  the 
location  of  the  other  order  plant  (but 
not  to  be  less  than  the  Class  HI  price) 
and  the  Class  HI  price. 

§  1011.72  Payments  from  the  producer- 
settlement  fund. 

On  or  before  the  13th  day  after  the 
end  of  each  month  the  market  adminis¬ 
trator  shall  pay  to  each  handler  the 
amount,  if  any,  by  which  the  amount 
computed  pursuant  to  8  1011.71(a)(2) 
exceeds  the  amount  computed  pursuant 
to  8  1011.71(a)(1).  If  at  such  time  the 
balance  in  the  producer-settlement  fund 
is  insufficient  to  make  all  payments  pur¬ 
suant  to  this  section,  the  market  ad¬ 
ministrator  shall  reduce  uniformly  such 
payments  and  shall  complete  such  pay¬ 
ments  as  soon  as  the  appropriate  funds 
are  available. 


§  1011.73  Payments  to  producer*  and  to 
cooperative  associations. 

(a)  Each  handler  shall  pay  each  pro¬ 
ducer  for  producer  milk  for  which  pay¬ 
ment  is  not  made  to  a  cooperative  as¬ 
sociation  pursuant  to  paragraph  (b)  of 
this  section,  as  follows: 

(1)  On  or  before  the  last  day  of  each 
month,  for  milk  received  during  the  first 
15  days  of  the  month  from  such  producer 
who  has  not  discontinued  delivery  of 
milk  to  such  handler  before  the  25th  day 
of  the  month,  at  not  less  than  the  Class 
IH  price  for  the  preceding  month  or  90 
percent  of  the  uniform  price  for  the 
preceding  month,  whichever  is  higher, 
less  proper  deductions  authorized  in 
writing  by  the  producer;  and 

(2)  On  or  before  the  15th  day  of  the 
following  month,  an  amount  equal  to  not 
less  than  the  uniform  price,  as  adjusted 
pursuant  to  §§  1011.74  and  1011.75, 
multiplied  by  the  hundredweight  of  milk 
received  from  such  producer  during  the 
month,  subject  to  the  following  adjust¬ 
ments  : 

(i)  Less  payments  made  to  such  pro¬ 
ducer  pursuant  to  paragraph  (a)(1)  of 
this  section; 

(ii)  Less  deductions  for  marketing 
services  made  pursuant  to  8  1011.86; 

(iii)  Plus  or  minus  adjustments  for 
errors  made  in  previous  payments  made 
to  such  producers;  and 

(iv)  Less  proper  deductions  authorized 
in  writing  by  such  producer:  Provided, 
That  if  by  such  date  such  handler  has 
not  received  full  payment  from  the  mar¬ 
ket  administrator  pursuant  to  8  1011.72 
for  such  month,  he  may  reduce  pro  rata 
his  payments  to  producers  by  not  more 
than  the  amount  of  such  underpayment. 
Payments  to  producers  shall  be  com¬ 
pleted  thereafter  not  later  than  the  date 
for  making  payments  pursuant  to  this 
paragraph  next  following  after  the  re¬ 
ceipt  of  the  balance  due  from  the  market 
administrator; 

(b)  Each  handler  shall  make  payment 
to  the  cooperative  association  for  pro¬ 
ducer  milk  which  it  caused  to  be  de¬ 
livered  to  such  handler,  if  such  coopera¬ 
tive  association  is  authorized  to  collect 
such  payments  for  its  members  and  exer¬ 
cises  such  authority,  an  amount  equal  to 
the  sum  of  the  individual  payments 
otherwise  payable  for  such  producer 
milk,  as  follows: 

(1)  On  or  before  two  days  prior  to  the 
last  day  of  each  month  for  producer  milk 
received  during  the  first  15  days  of  the 
month;  and 

(2)  On  or  before  the  13th  day  after 
the  end  of  each  month  for  milk  received 
during  such  month. 

(c)  Each  handler  pursuant  to  §  1011.9 
(a)  who  receives  milk  from  a  cooperative 
association  as  a  handler  pursuant  to 
8  1011.9(c),  including  the  milk  of  pro¬ 
ducers  who  are  not  members  of  such  as¬ 
sociation,  and  who  the  market  admin¬ 
istrator  determines  have  authorized  such 
cooperative  association  to  collect  pay¬ 
ment  for  their  milk,  shall  pay  such  co¬ 
operative  for  such  milk  as  follows: 

(1)  On  or  before  two  days  prior  to 
the  last  day  of  the  month  for  milk  re- 


FEDERAL  REGISTER,  VOL.  41,  NO.  158 — FRIDAY,  AUGUST  13,  1976 


PROPOSED  RULES 


34471 


ceived  during  the  first  15  days  of  the 
month,  not  less  than  the  Class  III  price 
for  the  preceding  month  or  90  percent  of 
the  uniform  price  for  the  preceding 
month,  whichever  is  higher;  and 

(2)  On  or  before  the  13th  day  of  the 
following  month  for  milk  received  during 
the  month,  not  less  than  the  uniform 
price  as  adjusted  pursuant  to  §§  1011.74 
and  1011.75,  and  less  than  any  payments 
made  pursuant  to  paragraph  (c)(1)  of 
this  section. 

(d)  In  making  payments  for  producer 
milk  pursuant  to  this  section,  each 
handler  shall  furnish  each  producer  or 
cooperative  association  from  whom  he 
has  received  milk  a  supporting  statement 
in  such  form  that  it  may  be  retained  by 
the  recipient  which  shall  show: 

(1)  The  month  and  identity  of  the 
producer; 

(2)  The  daily  and  total  pounds  and  the 
average  butterfat  content  of  producer 
milk; 

(3)  The  minimum  rate  at  which  pay¬ 
ment  to  the  producer  is  required  pur¬ 
suant  to  this  order; 

(4)  The  rate  which  is  used  in  making 
the  payment  if  such  rate  is  other  than 
the  applicable  minimum  rate; 

(5)  The  amount,  or  the  rate  per  hun¬ 
dredweight,  and  nature  of  each  deduc¬ 
tion  claimed  by  the  handler;  and 

(6)  The  net  amount  of  payment  to 
such  producer  or  cooperative  associa¬ 
tion. 

§1011.74  Butterfat  differential. 

For  milk  containing  more  ro  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased,  respec¬ 
tively,  for  each  one-tenth  percent  but¬ 
terfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.115  times  the  simple  average  of  the 
wholesale  selling  prices  (using  the  mid¬ 
point  of  any  price  range  as  one  price) 
of  Grade  A  (92-score)  bulk  butter  per 
pound  at  Chicago,  as  reported  by  the 
Department  for  the  month. 

§  1011.75  Plant  location  adjustments 
for  producers  and  on  nonpool  milk. 

(a)  In  making  the  payments  required 
pursuant  to  §  1011.73,  the  uniform  price 
computed  pursuant  to  §  1011.61  for  the 
month  shall  be  adjusted  by  the  amounts 
set  forth  in  §  1011.52  according  to  the 
location  of  the  plant  where  the  milk 
being  priced  was  received. 

(b)  For  purposes  of  computing  the 
value  of  other  source  milk  pursuant  to 
§  1011.71,  the  uniform  price  shall  be  ad¬ 
justed  by  the  amount  set  forth  in  §  1011.- 
52  that  is  applicable  at  the  location  of 
the  nonpool  plant  from  which  the  milk 
was  received,  except  that  the  adjusted 
uniform  price  shall  not  be  less  than  the 
Class  m  price. 

§  1011.76  Payments  by  handler  operat¬ 
ing  a  partially  regulated  distributing 
plant. 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  on 
or  before  the  25th  day  after  the  end  of 
the  month  to  the  market  administrator 


for  the  producer-settlement  fund  the 
amount  computed  pursuant  to  para¬ 
graph  (a)  of  this  section.  If  the  handler 
submits  pursuant  to  §§  1011.30(b)  and 
1011.31(b)  the  information  necessary  for 
making  the  computations,  such  handler 
may  elect  to  pay  in  lieu  of  such  payment 
the  amount  computed  pursuant  to  para¬ 
graph  (b)  of  this  section: 

(a)  The  payment  under  this  para¬ 
graph  shall  be  the  amount  resulting 
from  the  following  computations: 

(1)  Determine  the  pounds  of  route  dis¬ 
position  in  the  marketing  area  from  the 
partially  regulated  distributing  plant; 

(2)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially  regu¬ 
lated  distributing  plant: 

(i)  As  Class  I  milk  from  pool  plants 
and  other  order  plants,  except  that  sub¬ 
tracted  under  a  similar  provision  of  an¬ 
other  Federal  milk  order;  and 

(ii)  From  another  nonpool  plant  that 
is  not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment  obliga¬ 
tion  under  any  order; 

(3)  Subtract  the  pounds  of  reconsti¬ 
tuted  skim  milk  in  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(4)  Multiply  the  remaining  pounds  by 
the  difference  between  the  Class  I  price 
and  the  uniform  price,  both  prices  to  be 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  (except  that 
the  Class  I  price  and  uniform  price  shall 
not  be  less  than  the  Class  III  price) ;  and 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  reconstituted 
skim  milk  specified  in  paragraph  (a)  (3) 
of  this  section  by  the  difference  between 
the  Class  I  price  applicable  at  the  loca¬ 
tion  of  the  partially  regulated  distribut¬ 
ing  plant  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  III  price. 

(b)  The  payment  under  this  para¬ 
graph  shall  be  the  amount  resulting  from 
the  following  computations: 

(1)  Determine  the  value  that  would 
have  been  computed  pursuant  to 
§  1011.60  for  the  partially  regulated  dis¬ 
tributing  plant  if  the  plant  had  been  a 
pool  plant,  subject  to  the  following 
modifications: 

(i)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  the  partially 
regulated  distributing  plant  from  a  pool 
plant  or  an  other  order  plant  shall  be 
allocated  at  the  partially  regulated  dis¬ 
tributing  plant  to  the  same  class  in  which 
such  products  were  classified  at  the  fully 
regulated  plant; 

(ii)  Fluid  milk  products  and  bulk  fluid 
cream  products  transferred  from  the 
partially  regulated  distributing  plant  to 
a  pool  plant  or  an  other  order  plant  shall 
be  classified  at  the  partially  regulated 
distributing  plant  in  the  class  to  which 
allocated  at  the  fully  regulated  plant. 
Such  transfers  shall  be  allocated  to  the 
extent  possible  to  those  receipts  at  the 


partially  regulated  distributing  plant 
from  pool  plants  and  other  order  plants 
that  are  classified  in  the  corresponding 
class  pursuant  to  paragraph  (b)  (1)  (i) 
of  this  section.  Any  such  transfers  re¬ 
maining  after  the  above  allocation  which 
are  classified  in  Class  I  and  for  which 
a  value  is  computed  for  the  handler  oper¬ 
ating  the  partially  regulated  distributing 
plant  pursuant  to  §  1011.60  shall  be 
priced  at  the  uniform  price  (or  at  the 
weighted  average  price  if  such  is  pro¬ 
vided)  of  the  respective  order  regulating 
the  handling  of  milk  at  the  transferee- 
plant,  with  such  uniform  price  adjusted 
to  the  location  of  the  nonpool  plant  (but 
not  to  be  less  than  the  lowest  class  price 
of  the  respective  order) ,  except  that 
transfers  of  reconstituted  skim  milk  in 
filled  milk  shall  be  priced  at  the  lowest 
class  price  of  the  respective  order;  and 

(iii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
the  value  of  milk  determined  pursuant  to 
§  1011.60  for  such  handler  shall  include, 
in  lieu  of  the  value  of  other  source  milk 
specified  in  §  1011.60(f)  less  the  value 
of  such  other  source  milk  specified  in 
§  1011.71(a)  (2)  (ii) ,  a  value  of  milk  de- 
terniined  pursuant  to  §  1011.60  for  each 
nonpool  plant  that  is  not  an  other  order 
plant  which  serves  as  a  supply  plant  for 
such  partially  regulated  distributing 
plant  by  making  shipments  to  the  par¬ 
tially  regulated  distributing  plant  dur¬ 
ing  the  month  equivalent  to  the  require¬ 
ments  of  §  1011.7(b)  subject  to  the  fol¬ 
lowing  conditions: 

(a)  The  operator  of  the  partially  reg¬ 
ulated  distributing  plant  submits  with 
his  reports  filed  pursuant  to  §5  1011.30(b) 
and  1011.31(b)  similar  reports  for  each 
such  nonpool  supply  plant; 

(b)  The  operator  of  such  nonpool  sup¬ 
ply  plant  maintains  books  and  records 
showing  the  utilization  of  all  skim  milk 
and  butterfat  received  at  such  plant 
which  are  made  available  if  requested 
by  the  market  administrator  for  verifi¬ 
cation  purposes;  and 

(c)  The  value  of  milk  determined  pur¬ 
suant  to  §  1011.60  for  such  nonpool  sup¬ 
ply  plant  shall  be  determined  in  the  same 
manner  prescribed  for  computing  the 
obligation  of  such  partially  regulated 
distributing  plant;  and 

(2)  From  the  partially  regulated  dis¬ 
tribution  plant’s  value  of  milk  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section,  subtract: 

(i)  The  gross  payments  by  the  oper¬ 
ator  of  such  partially  regulated  distrib¬ 
uting  plant,  adjusted  to  a  3.5  percent 
butterfat  basis  by  the  butterfat  differen¬ 
tial  specified  in  §  1011.74,  for  milk  re¬ 
ceived  at  the  plant  during  the  month 
that  would  have  been  producer  milk  if 
the  plant  had  been  fully  regulated; 

(ii)  If  paragraph  (b)(1)  (iii)  of  this 
section  applies,  the  gross  payments  by 
the  operator  of  such  nonpool  supply 
plant,  adjusted  to  a  3.5  percent  butterfat 
basis  by  the  butterfat  differential  speci¬ 
fied  in  §  1011.74,  for  milk  received  at  the 
plant  during  the  month  that  would  have 
been  producer  milk  if  the  plant  had  been 
fully  regulated;  and 
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(iii)  The  payments  by  the  operator  of 
the  partially  regulated  distributing  plant 
to  the  producer-settlement  fund  of  an¬ 
other  order  under  which  such  plant  is 
also  a  partially  regulated  distributing 
plant  and  like  payments  by  the  operator 
of  the  nonpool  supply  plant  if  paragraph 
(b)(1)  (iii)  of  this  section  applies. 

§  101 1.77  Adjustment  of  accounts. 

Whenever  verification  by  the  market 
administrator  of  payments  by  any  han¬ 
dler  discloses  errors  made  in  payments 
to  the  producer-settlement  fund  pursu¬ 
ant  to  §  1011.71,  the  market  administra¬ 
tor  shall  promptly  bill  such  handler  for 
any  unpaid  amount  and  such  handler 
shall,  within  15  days,  make  payment  to 
the  market  administrator  of  the  amount 
so  billed.  Whenever  verification  discloses 
that  payment  is  due  from  the  market 
administrator  to  any  handler,  pursuant 
to  $  1011.72,  the  market  administrator 
shall,  within  15  days,  make  such  pay¬ 
ment  to  such  handler.  Whenever  verifi¬ 
cation  by  the  market  administrator  of 
the  payment  by  a  handler  to  any  pro¬ 
ducer  or  cooperative  association  for  milk 
received  by  such  handler  discloses  pay¬ 
ment  of  less  than  is  required  by  §  1011.73, 
the  handler  shall  pay  such  balance  due 
such  producer  or  cooperative  association 
not  later  than  the  time  of  making  pay¬ 
ment  to  producers  or  cooperative  asso¬ 
ciations  next  following  such  disclosure. 


FEDERAL 


Administrative  Assessment  and 
Marketing  Service  Deduction 

§  1011.85  Assessment  for  order  admin¬ 
istration. 

As  his  pro  rata  share  of  the  expense  of 
administration  of  the  order,  each  han¬ 
dler  shall  pay  to  the  market  administra¬ 
tor  on  or  before  the  15th  day  after  the 
end  of  the  month  4  cents  per  hundred¬ 
weight,  or  such  lesser  amount  as  the 
Secretary  may  prescribe,  with  respect  to: 

(a)  Receipts  of  producer  milk  (includ¬ 
ing  such  handler’s  own  production) 
other  than  such  receipts  by  a  handler 
described  in  §  1011.9(c)  that  were  de¬ 
livered  to  pool  plants  of  other  handlers ; 

(b)  Receipts  from  a  handler  described 
in  §  1011.9(c) ; 

(c)  Other  source  milk  allocated  to 
Class  I  pursuant  to  §  1011.44(a)  (7)  and 
(11)  and  the  corresponding  steps  of 
§  1011.44(b),  except  such  other  source 
milk  that  is  excluded  from  the  computa¬ 
tions  pursuant  to  §  1011.60  (d)  and  (f) ; 
and 

<d)  Route  disposition  from  a  partially 
regulated  distributing  plant  in  the  mar¬ 
keting  area  that  exceeds  the  skim  milk 
and  butterfat  specified  in  §  1011.76(a) 
(2). 

§  1011.86  Deduction  for  marketing  serv¬ 
ices. 

(a)  Except  as  set  forth  in  paragraph 
(b>  of  this  section,  each  handler,  in  mak¬ 
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ing  payments  to  producers  for  milk 
(other  than  milk  of  his  own  production) 
pursuant  to  5  1011.73,  shall  deduct  6 
cents  per  hundredweight,  or  such  amount 
not  exceeding  6  cents  per  hundredweight, 
as  may  be  prescribed  by  the  Secretary, 
and  shall  pay  such  deductions  to  the 
market  administrator  on  or  before  the 
15th  day  after  the  end  of  the  month. 
Such  money  shall  be  used  by  the  market 
administrator  to  provide  market  infor¬ 
mation  and  to  check  the  accuracy  of  the 
testing  and  weighing  of  their  milk  for 
producers  who  are  not  receiving  such 
service  from  a  cooperative  association. 

<b)  In  the  case  of  producers  who  are 
members  of  a  cooperative  association 
which  the  Secretary  has  determined  is 
actually  performing  the  services  set  forth 
in  paragraph  (a)  of  this  section,  each 
handler  shall  (in  lieu  of  the  deduction 
specified  in  paragraph  (a)  of  this  sec¬ 
tion),  make  such  deductions  from  the 
payments  to  be  made  to  such  producers 
as  may  be  authorized  by  the  membership 
agreement  or  marketing  contract  be¬ 
tween  such  cooperative  association  and 
such  producers,  and  on  or  before  the  13th 
day  after  the  end  of  each  month,  pay 
such  deductions  to  the  cooperative  as¬ 
sociation  of  which  such  producers  are 
members,  furnishing  a  statement  show¬ 
ing  the  amount  of  any  such  deductions 
and  the  amount  of  milk  for  which  such 
deduction  was  computed  for  each  pro¬ 
ducer. 

[FR  Doc.76-23747  Filed  8-12-76;8:45  am] 


13,  1976 


